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The assassination of President McKinley has 
forced upon the consideration of the country 
questions of the most serious import—ques- 
tions which have arisen heretofore, but have 
been permitted to smolder and to remain 
unanswered. 

The act which resulted in the death of 
the President is, of course, murder and pun- 
ishable by death, but the motives which 
prompted the assassin are important. It was 
a blow directed, not against Mr. McKinley, 
but against the President of the United States ; 
it was prompted not by anger or spite against 
the man, but a deep seated prejudice against 
the office and the authority it represented. 
It was executed, not out of hope of any mere 
personal advantage, but under a settled con- 
viction that the success of certain principles 
of government, called ‘‘anarchy,’’ were neces- 
sary to release the world from an imagined 
tyranny, and that the death of those high in 
authority were the legitimate and nearest 
means of its attainment. The assassin, there- 
fore, in this case, asin every such case, poses 
as a martyr to principle, and the death penalty 
does not call him to repentance. Herein 
lies the exceeding seriousness of this ‘ques- 
tion. These principles have other votaries, 
and a propaganda which seeks to obtain the 
same awful and controlling influence over 
others. What is the remedy. 

The criminal liability of those who di- 
rectly incite others to deeds of violence or 
combine with them to overthrow the govern- 
ment is one of the first questions which sug- 
gest themselves, and was clearly decided in 
the cases which arose out of the anarchist up- 
rising in Chicago in 1886, known as the 
Haymarket Cases. In one of these cases 
the editor of the Arbeiter Zeitung, who had 
incited the anarchists to violence together 
with anumber of their leaders were con- 
victed of murder and executed. Chief 
Justice Magruder, of the Supreme Court of 
Illinois, in passing. upon the case, declared 
the law to be as follows: ‘‘If men combine 
together as conspirators to accomplish an 
unlawful purpose, as the overthrow of so- 





ciety and government and law, called by 
them a ‘social revolution,’ and seek, as a 
means to an end, to print and speak, inorder 
to incite others to tumult and riot and mur- 
der, those who advise or instigate the others 
to violence will be held responsible for the 
murder that may result from their aid and 
encouragement.’’ Spies v. People, 122 
Ill. 1. Further on, in speaking of 
the liability of editors and orators who 
spread the pernicious doctrine of anarchy, 
the court advances this bold statement of 
the law so appropriate to the present crisis 
and its lessons: ‘‘He who inflames people’s 
minds and induces them by violent means 
to accomplish an illegal object, is himself a 
rioter, though he takes no part in the riot. If 
he wakes into action an indiscriminate 
power, he is responsible. If he gives direc- 
tions vaguely and incautiously, and the per- 
son receiving them acts according to what 
he might have foreseen would be the under- 
standing, he is responsible. It can make no 
difference whether the mind is affected 
by inflammatory words addressed to the 
reader through the newspaper organ of a 
society to which he belongs, or to the hearer 
through the spoken words of an orator whom 
he looks up to as a representative of his 
own peculiar class.’’ This rule does not 
deny the right of free speech or of the liberty 
of the press, but holds both the orator and 
the editor liable for the results which flow 
from the expression of his sentiments. 

The proper limitations on the liberty of the 
press and their criminal responsibility for 
creating a feeling of discontent among the 
unthinking masses, and: of disrespect for 
law and authority, or for instigating to 
crime and immorality, is a very difficult 
problem and one which has never been 
definitely or satisfactorily determined. The 
late case of Re Banks, 56 Kan. 242, goes 
very far in applying a remedy. In that 
case a statute of Kansas providing for pun- 
ishment for publishing a newspaper devoted 
largely to the publication of scandals and ac- 
counts of lecherous and immoral conduct 
was held not in violation of the constitutional 
right of all persons freely to ‘‘speak, write, 
or publish their sentiments on all subjects, 
being responsible for the abuse of such 
right.’’ The court said: ‘‘Weentertain no 
doubt that the legislature has power to sup- 
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press this class of publications without in 
any manner violating the constitutional 
liberties of the press.’’ Most authorities, 
however, are not willing as yet to go to the 
extent of this case, and deny the right of 
the legislature to prohibit the publication of 
a newspaper for any reason, holding that the 
only proper remedy is against the news- 
paper and its publisher, either criminally or 
eivilly, for any abuse of his privileges. Ez- 
parte Neill, 32 Tex Cr. Rep. 275. 

Where a newspaper, however, attempts to 
ridicule and abuse the judiciary they are 
treading on very dangerous ground. A most 
commendable and wholesome tendency is to 
be observed of late years on the part of courts 
all over the country to hold newspapers to a 
strict accountability for all publications de- 
rogatory of the court or its decisions. The 
rule in this regard was well stated by the court 
in the case of State v. Morrill, 16 Ark. 388, as 
follows: ‘‘Any citizen has the right to pub- 
lish the proceedings and decisions of a court, 
and if he deems it necessary for the public 
good, to comment upon them freely, and dis- 
cuss the fitness or unfitness of the judges for 
their stations, but he has no right to attempt 
by defamatory publications to degrade the 
tribunal, destroy public confidence in it, and 
dispose the community todisregard and set 
at naught its orders, judgments and decrees. 
Such publications are an abuse of the 
liberty of the press, and tend to sap the very 
foundation of good order and well-being in 
society. Theliberty of the press is one thing, 
and licentious scandal is another.”’ 








NOTES OF IMPORTANT DECISIONS. 


CRIMINAL LAW—OBTAINING MONEY UNDER 
FALSE PRETENSES—RELIGIOUS INFLUENCE.—A 
case has recently risen in which the facts, while 
quite unique, are not unlikely to arise more often 
in the future. We refer to the recent case of 
Dowd v. Dowd (Mich.), 86 N. W. Rep. 86. The 
question of law was whether the honesty of their 
belief in certain religieus teachings by which 
they obtained money had any effect on a charge 
against them for obtaining money under false 
pretenses. The defendants represented to a Mr. 
Curtis that they were the aposties of Christ; that 
said Curtis and they were to be the judges of the 
people in that part of the country; that the son 
of Curtis was to be Christ in his second coming; 
that they (respondents) were sent by the Lord to 
tell Curtis these things; and that the Lord re- 
quired of him to pay to them $300, to make a 








home for them, which he did promptly. The re- 
spondents were convicted. The court charged 
the jury in very clear language, that if they be- 
lieved defendants to be honest in their religious 
belief, no matter how misguided they might be- 
lieve them to be, they could not be convicted. 
The supreme court, on appeal, held the charge 
to the jury to be a most correct one, and further 
that the jury are the sole judges of the sincerity 
of defendant’s belief in such cases. 

In view of the fact that certain leaders and 
promulgators of strange religious teachings 
have been alleged to have grown extremely 
wealthy under the successful growth of their 
new propaganda, itis very possible that cases 
of a similar nature will arise. The difficulty in 
handling such cases is to find the line between a 
proper regard for the freedom of conscience and 
religious belief on the one hand and the protec- 
tion of the weak-minded and those easily influ- 
enced, from the schemes of religious tricksters. 
Evén a jury of twelve sensible men will find it 
hard sometimes to carefully distinguish between 
religious trickery on the one hand and sincere 
belief on the other, but, undoubtedly, they are 
the most competent judges of that question. 





MORTGAGES—RIGHT OF MORTGAGEE TO FORE- 
CLOSE AFTER DEATH OF MORTGAGOR.— What acts 
of the mortgagee will operate to release or dis- 
charge the lien of a mortgage has always been 
a litigated question of law. One,phase of this 
question arose in the recent case of National Fire 
Insurance Co. vy. Fitzgerald (Neb.), 85 N. W. 
Rep. 948, where it was held thata mortgagee 
may, after the death of the mortgagor, institute 
a suit to foreclose his mortgage, and the mere 
filing in the county court of the mortgage debt as 
aclaim against the decedent’s estate while the 
foreclosure suit is pending will not operate as a 
release or a discharge of the mortgage. Review- 
ing the authorities the court said in part: ‘‘Con- 
sidering together the various provisions of chap- 
ter 23, supra, it is quite apparent that the right of 
a mortgagee to foreclose his mortgage is not 
affected in any way by the death of the mort- 
gagor; and it is equally clear that the legislature 
did not intend that the filing in the county court 
of aclaim secured by a mortgage or other lien on 
the debtor’s property should work a forfeiture of 
the security. The following authorities bear 
upon the question, and tend directly or inferen- 
tially to sustain the conclusion we have reached : 
Meehan v. Bank, 44 Neb. 213, 62 N. W. Rep. 490; 
State v. Nebraska Sav. Bank, 40 Neb. 342, 58 N. 
W. Rep. 976; Andrews v. Morse, 51 Kan. 30; 
Kohl v. Hall, 141 Ind. 411, 40 N. E. Rep. 1060; 
Simms v. Richardson, 32 Ark. 297; Jones, Mortg. 
§ 1218; 5 Am. & Eng. Enc. Law (1st Ed.), 213; 
8 Am. & Eng. Enc. Law (2d Ed.), 1069. The au- 
thorities cited by counsel for appellants (Libby 
v. Cushman, 29 Me. 429; Whitney v. Farrar, 51 
Me. 418; Evans v. Warren, 122 Mass. 303; Buck 
v. Ingersoll, 11 Metc. (Mass.) 226, to the effect 
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that a mortgagee may waive his lien, and will, 
under some circumstances, be held to have waived 
it, by his conduct, are not, we think, applicable 
to the facts of this case. The plaintiff did not 
actually intend to abandon his lien, and he has 
done no act which is inconsistent with the exist- 
ence of the right to enforce it. His position is as 
logical now as it would have been had he brought 
a foreclosure suit against Fitzgerald in his life- 
time, and afterwards sued him to recover a per- 
sonal judgment on the mortgaged debt.”’ 





RAILROADS—ACTION FOR KILLING DoG.—An 
interesting case was recently decided by the Su- 
preme Court of Alabama, in the case ef Louis- 
ville & Nashville Ry. Co. v. Fitzpatrick, 29 South. 
Rep. 859, where it was held that a dog is a species 
of property for the injury of which an action at 
law may be maintained; and that the owner of a 
dog can maintain an action against a railroad 
company to recover damages for the negligent 
killing of such dog. The court gives the follow- 
ing explanation of the position: ‘‘By the com- 
mon law ownership of a dog carried with it 
property rights sufficient to afford the owner a 
civil remedy for injuries to the animal, but which 
was not a subject of larceny. 4 Bl. Comm. 235. 
This court has followed the common-law doc- 
trine entire as to action for damages in Parker v. 
Mise, 27 Ala. 480, and White v. Brantley, 37 Ala. 
430, and representing larceny in Ward v. State, 
48 Ala. 163, and Johnson y. State, 100 Ala. 32, 
14 South. Rep. 629. In other jurisdictions the civil 
remedy has been generally accorded, but to 
justify the proposition that a dog cannot be 
stolen has been difficult to an extent which has 
produced much conflict in decisions on that sub- 
ject. See note to Hamby v. Samson (Iowa), 67 
Am. St. Rep. 285, 74 N. W. Rep. 918, 40 L. 
R. A. 508, which collates and reviews authori- 
ties. Still more difficulty is invited by the theory 
of appellee’s demurrer and argument going upon 
the assumption that a dog, though property, 
when willfully injured has no such attribute as 
will merit the exercise of care to avoid his in- 
jury. That theory seems to be favored by the 
opinion in Jamison v. Railroad Co., 75 Ga. 444, 
58 Am. Rep. 476; but it was not necessary to the 
decision there made. In that opinion Wilson v. 
Railroad Co., 10 Rich. 52,is cited as authority, 
but the latter decision, as is shown in Salley v. 
Railroad Co., 54S. Car. 481, 32 8. E. Rep. 526, 71 
Am. St. Rep. 810, turned on the construction of a 
statute relating to the burden of proof on the 
question of negligence. In Salley’s case, supra, 
the decision was on'a demurrer to a complaint 
claiming damages for alleged negligence of a 
railroad company in running over and killing a 
dog, and is, therefore, directly in point here. It 
upheld the cause of action as a conclusion result- 
ing from what had been held on kindred ques- 
tions in many adjudications referred to in the 
opinion. To the same effect are Railway Co. v. 
Hanks, 78 Tex. 301,14 S. W. Rep. 691; Transit 





Co. v. Dew, 100 Tenn. 317, 45S. W. Rep. 790, 66 
Am. St. Rep. 754; Jones v. Railroad Co., 7 
Miss. 970. 23 South. Rep. 358.” 





RAILROADS—LIABILITY FOR Not RINGING 
BELLS.—A question often arising and on which 
the courts are still in dispute is the liability of 
railroads for injuries at crossings where the 
statutory signals were not given. This question 
arose recently in the case of Mankey v. Railway 
Co. (South Dak.), 85 N. W. Rep. 1013. In that 
case a statute provided that whenever a railroad 
train approaches any crossing a bell shall be rung 
or a whistle blown, and that,in case of neglect, 
the railroad shall be liable for damages sustained 
by any person by reason of that neglect. Held, 
that where a horse was injured by being run into 
by a train between a whistling post and a cross- 
ing, and no statutory signals were given, there 
could be no recovery for the injury, in the ab- 
sence of evidence that such failure was the cause 
of the injury. In construing the statute just 
referred to, the court said in part: 

“The decisions of the courts under similar 
statutes are not in entire harmony, and no usefu 
purpose would be served by an attempt to re- 
view them; but the general rule laid down seems 
to be that unless the failure to comply with the 
statute in some manner contributes to the injury 
complained of, the company is not liable. In 
other words, there must be some connection be- 
tween the failure to comply with the statute and 
the injury, and this, like any other fact in the 
case, must be proven by evidence, or, at least, 
there must be evidence from which the jury may 
reasonably draw the inference that the neglect of 
duty was the cause of the injury. Railway Co. 
y. Stebbing, 62 Md. 504; Hayes v. Railroad Co., 
111 U.S. 228, 4 Sup. Ct. Rep. 369, 28 L. Ed. 410; 
Railway Co. v. Blackman, 63 Ill. 117; Railway 
Co. v. McDaniels, 63 Ill. 122; Pike v. Railroad 
Co. (C. C.), 39 Fed. Rep. 754; Bell v. Railway Co. 
72 Mo. 58; Evans v. Railroad Co., 62 Mo. 57; 
Railway Co. v. Taylor, 104 Pa. 306; Holman v. 
Railroad Co., 62 Mo. 562; Wallace v. Railway 
Co., 74 Mo. 594; Railway Co. v. Pierce, 33 Kan. 
61,5 Pac. Rep. 378; Reynolds v. Railway Co., 16 
C. C. A. 435, 69 Fed. Rep. 808, 29 L. R. A. 695; 
Blankenship v. Railway Co., 15 Tex. Civ. App. 
82, 38 S. W. Rep. 216; Railway Co. v. Parker 
(Tex. Civ. App.), 378. W. Rep. 973, 46S. W. Rep. 
289; Railroad Co. v. Burke, 93 Ga. 319, 20 S. E. 
Rep. 318. In Wallace v. Railway Co., supra, the 
Supreme Court of Missouri, speaking upon the 
subject, says: ‘Neither does the failure 
to ring the bell or sound the whistle 
constitute negligence per se; there must 
appear to be some necessary connection be- 
tion between the failure and the injury.’ In Hol- 
man Vv. Railroad Co., supra, it appears from the 
opinion that the plaintiff, to maintain the issues 
on his part, introduced evidence tending to show 
that the bell was not rung nor the whistle 
sounded, and the court says: ‘The damage must 
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be shown to be the result of the negligence; that 
is, the negligence must first be shown, and this 
fact must be supplemented by testimony tending 
to show thatthe negligence occasioned the dam- 
age.’ ” 





CORPORATIONS — CANCELLATION OF STOCK 
SUBSCRIPTION—RIGHTS OF RECEIVER.—An in- 
teresting case of the right of a receiver of a cor- 
poration to bring suit on subscription for stock 
which had been cancelled by the corporation was 
that of Lellyett v. Brooks (Tenn.), 62S. W. Rep. 
596, where it was held that where a corporation 
permits the cancellation of a stock subscription, 
it and its assignee in insolvency are estopped to 
sue thereon; creditors existent at the time, and 
still unpaid, being the only ones who can sue on 
such subscriptions. 

This decision is in line with the authorities. 
Thus, in the case of Glenn v. Hatchett, 91 Ala. 
316, it was held that a resolution adopted by a 
corporation—that is, by the stockholders directly, 
or ratified by them after its adoption by the board 
of directors—authorizing the surrender and can- 
cellation of one-half of the number of shares sub- 
scribed for, so that 5 per cent. paid on the whole 
number shall be considered as ten per cent. paid 
on the half retained, is valid and binding as be- 
tween the corporation and the stockholders who 
avail themselves of it; and it is equally binding 
on atrustee appointed in a deed of assignment 
for the benefit of creditors, executed by the cor- 
poration on its subsequent insolvency, or a trustee 
appointed in his stead by a court of equity; but 
creditors may, it seems, set aside such surrender 
and cancellation as a fraud on their rights. The 
ease of Insurance Co. v. Swigert, 135 Ill. 150, 25 
N. E. Rep. 680,12 L. R. A. 328, is equally in 
point. In that caseit appeared that proceedings 
were instituted by a receiver whose powers were 
the same as those of an assignee under a volun- 
tary assignment, and that the question was 
whether such’ receiver could sue and recover 
amounts on subscriptions to stock which had 
been previously cancelled by the company. Said 
the court: ‘‘A corporation may, if it acts in good 
faith, buy and sell shares of its own stock. Rail- 
road Co. v. Town of Marseilles, 84 Ill. 145, 643; 
Chetlain v. Insurance Co., 86 Ill. 220; Clapp v. 
Peterson, 104 Ill. 26. The surrender by stock- 
holders to the company of the certificates of stock 
upon which 20 per centum had been paid, and 
the issuance to such stockholders of certificates 
for paid-up stock, was, in substance and in legal 
effect, a purchase by the company of the unpaid 
stock at its par value. The transaction in question 
was lawful and valid, so far as the company it- 
self was concerned, and was binding upon it, 
and it had no right to impeach it; only the 
creditors were entitled to that privilege. And 
the company had no authority to enforce or to 
‘control’ the claims, and it could not pass by its 
deed of assignment to any one, either assignee or 
receiver, any right of control or enforcement 





that it did not itself have.’’ See, also, Bouton v. 
Dement, 123 Ill. 142, 14 N. E. Rep. 62; Institution 
v. Adae (C. C.), 8 Fed. Rep. 106, 109; Clapp v. 
Nordmeyer (C. C.), 25 Fed. Rep. 71, 73; Manu- 
facturing Co. v. Wright (C. C.),22 Fed. Rep. 631. 
See, also, the case of Anderson v. Amonzett, 9 
Lea, 1, 13, 14, where it is held that an as- 
signee for creditors does not occupy the status of 
a creditor, but merely that of a volunteer. To 
the same effect see Trust Co. v. Bank, 91 Tenn. 
336, 18 S. W. Rep. 822, 15 L. R. A. 710; Stain- 
bank v. Manufacturing Co., 98 Tenn. 306, 319, 
39 S. W. Rep. 530. 





JUDGMENT—ASSIGNMENT OF PART OF JUDG- 
MENT.—There has been some dispute whether the 
assignment of part of a judgment without the 
debtor’s consent is valid against the latter’s objec- 
tion. This question arose in the recent case of 
Line v. McCall (Mich.), 85 N. W. Rep. 1089. In 
this case A and L were partners, and as such 
obtained a judgment against defendants for 
$6,000. On July 26, 1895, L assigned his interest 
in the judgment to plaintiff, and notice thereof 
was served on defendants’ attorney. In August, 
1895, A settled with defendants, through their 
attorney, for $1,100, and A executed a release of 
the judgment in the name of the firm. Held that, 
as the assignment of a part of the judgment was 
enforceable in equity, a decree dismissing plaint- 
iff’s bill to set aside the satisfaction of the judg- 
ment was erroneous. Montgomery, C. J., re- 
viewed the authorities on this point as follows: 

‘There is no doubt of the fact of the assignment 
by Le Veque of his interest in the judgment to 
the complainant Line. It does not appear that 
any creditor is complaining, and it does appear 
that Le Veque’s co-partner, Alway, assented to 
this assignment. In what manner, then, the as- 
signment works any injury to the judgment debt- 
or, Iam unable to see, unless it be true, as con- 
tended, that an assignment of a portion of a 
judgment is of no effect, either in law or 
equity, as against the judgment debtor. I do 
not understand this to be the rule. It is 
true that it has been held in some jurisdictions 
that at law an assignment of a portion of a judg- 
is wholly ineffectual. In Missouri it seems to 
have been held that it is equally ineffectual in 
equity. See Lovev. Fairfield, 13 Mo. 300, 53 Am. 
Dec. 148, and Burnett v. Crandall, 63 Mo. 410. 
But elsewhere the rule seems to be firmly estab- 
lished that an assignment of a portion of a claim 
is good in equity, and creates at least a trust in 
favor of the equitable assignee, or, as is said by 
the Supreme Court of Ohio, in Railway Co. v. 
Volkert, 58 Ohio St. 362, 50 N. E. Rep. 924: 
‘Whatever term is applied to it (the assignment) 
by way of description, the result reached is to 
give to the assignee a property right in the thing 
assigned—a right which is cognizable and en- 
foreeable in a court of equity.’ In the case last 
cited it was distinctly held that, after an assign- 
ment of a portion of a demand or judgment, the 
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debtor, having notice of the assignment, could 
not discharge the entire demand, so as to cut off 
the rights of the assignee. See, also, Railroad 
Co. v. Ackley, 58 Ill. App. 572; Moore v. Robin- 
son, 35 Ark. 293; Beers v. Henderson, 45 N. Y. 
665.”° 

It might be well to call attention to some of the 
latest authorities on this question. In the case of 
MeMurray v. Marsh, 54 Pac. Rep. 852, it was held 
that a partial assignment of a judgment is bind- 
ing on the assignor, even when made without the 
judgment debtor’s consent. In the case of Pitts- 
burg, ete. R. R. v. Volkert, 58 Ohio St. 362, 
50 N. E. Rep. 924, it was held that a judgment 
debtor, after knowledge of an equitable assign- 
ment of an interest in the judgment, has no 
power to compromise the debt with the assignor 
alone, and thus defeat the claim of the assignee. 
The assignment of an interest in a right of an 
action for a personal injury which is _ to 
be prosecuted in the name of the assignor, 
with an agreement to assign a correspond- 
ing interest in the judgment which might be re- 
covered in the future, is equivalent to an equitable 
assignment of the specified interest in the judg- 
ment the moment it is perfected, and binds all 
parties having notice or knowledge of the same. 
North Chicago St. Ry. Co. v. Ackley, 58 Ill. App. 
572. In Missouri, as stated by the court, therule 
is diferent. The case of Loomis v. Robinson, 76 
Mo. 488, lays down the rule emphatically that a 
part of ajudgment cannot be assigned without 
the debtor’s assent, and that such an assignment 
without consent of debtor is void, bothat law 
andin eqnity. 


—, 


ADULTERY—EVIDENCE OF INTIMACY PRIOR 
AND SUBSEQUENT TO THE OFFENSE CHARGED.—A 
local paper recently sent to us by a correspondent 
in Michigan contains a severe editorial arraign- 
ment of one of the latest decisions of the supreme 
court of that state in which, it is asserted, the 
court has directly contradicted itself on a ques- 
tion of law of more than usual] importance. The 
editorial criticism referred to is as follows: 

‘‘Isitany wonder that alawyer’s hair grows pre- 
maturely gray practicing law in Michigan, while 
glaring inconsistencies are so commonamong the 
decisions rendered by the supreme court? To 
illustrate our point we will refer to two quite 
recent opinions filed in cases in which the subject- 
matter was the same, and thelprecise question in 
each was: What familiarity is admissible in evi- 
dence to corroborate a charge of adultery? The 
first case is that of The People v. Fowler, 104 
Mich. 453, decided March 19, 1895. The defend- 
ant had been convicted of adultery, and in setting 
aside the conviction the court, in an opinion by 
Justice Long, said: ‘Testimony was admitted to 
show a similar offense on May 6th, 1892. This 
was some three months after the offense charged 
in the information. The court was in error in 
admitting this testimony. Acts of intimacy in 
this class of cases prior to the offense charged 





may be shown but it is wholly incompetent to 
show subsequent acts for any purpose.’ Citing 
People v. Clark, 33 Mich. 112; People v. Etter, 
81 Id. 571; People v. Hubbard, 92 Id. 326. The 
other case is that of Mathews v. The Detroit 
Journal, 123 Mich. 609, decided April 3, 1900. 
The plaintiff, Mrs. Mathews, had obtained a 
heavy verdict against the defendant, in an action 
of libel for having published an article charging, 
that on a certain day at the village of Wayne, she 
had committed adultery with one Ainsworth. In 
an opinion written by Justice Montgomery the 
judgment of the lower court is reversed for the 
following reason: ‘The defendant offered to 
show that about October 25th, plaintiff and one 
Ainsworth were seen on Fort Street Bridge, 
Detroit, embracing and kissing each other. This 
testimony was excluded, the court remarking, 
‘“‘Improper conduct in October don’t prove im- 
proper relations in July.’’ This offer presents the 
most important question in the case. The ques- 
tion of whether subsequent acts of familiarity and 
intimaey can be shown in corroboration of testi- 
mony tending to show adulterous intercourse, has 
never been distinctly decided in thiscourt. But 
we find the courts of other states have frequently 
had occasion to consider this question and in 
numerous and well considered cases the admis- 
sibisity of such testimony has been affirmed. * 
* * The testimony should have been received.’ 
Justices Montgomery and Long, the authors, 
signed both of these opinions, although they de- 
cide exactly the same question in directly oppo- 
site ways. The latter opinion innocently asserts 
that this question has never before been passed on 
by the Supreme Court of this State, while the 
first opinion shows five distinct rulings onit. Not 

word is said in the last opinion of the intention 
of the court to overrule the earlier decisions, so 
that we are left in profound ignorance of what 
he iaw really is.”’ 

While it is difficult to understand how a 
court of last resort can contradict itself on 
so important a rule of law in such a short 
interval or why the diligence of counsel should 
not have disclosed the contradiction, it is to be 
noted that the Supreme Court of Michigan is not 
alone in this failing. It is afault more common 
with courts of appeal now than formerly, owing, 
no doubt, to the vast amount of business which 
overcrowds the courts of the present day and 
make anything like a carefully worded and con- 
sidered opinion out of the question. Qf the two 
opinions of the Michigan court alleged to be in 
contradiction, the latter is undoubtedly the cor- 
rect one and in line with the great weight of 
authority. In all cases charging adulterous inter- 
course evidence of the particular acts alleged to 
constitute the unlawful intimacy must first be 
introduced before any other evidence whatever is 
admissible. ‘What other acts of intimacy may be 
proven in corroboration has been a iatter of 
some conflict of opinion. Very early, however, 
the rule became established that evidence having 
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been introduced of adulterous intercourse during 
the period covered by the indictment, proof of 
similar acts or improper conduct prior to that 
time may be received in corroboration. State v. 
Pippin, 88 N. Car. 646; State v. Markins, 95 Ind. 
464; Cross v. State, 78 Ala. 430; Brevaldo v. State, 
21 Fla. 789; State v. Way, 5 Neb. 283; Common- 
wealth v. Durfee, 100 Mass. 146; State v. Marvin, 
35 N. H. 22; State v. Henderson, 84 Iowa, 161; 
Commonwealth v. Bell, 166 Pa. St. 405. This 
rule constitutes an exception to the general rule 
of evidence in criminal proceedings, that the 
commission of other, though similar, offenses by 
the defendant cannot be proven to show the like- 
lihood of his having committed the offense 
charged. But, as was said ina recent case, this rule 
has been, of necessity, specially relaxed in cases 
where the offense consists of illicit intercourse 
between the sexes. State v. Markins, 95 Ind. 464. 
Later the rule was again extended and has now 
been generally adopted that, ona charge involving 
illicit intercourse, during a particular period, evi- 
dence of acts subsequent to that time, which tend 
to illustrate or explain similar acts within the 
particular period, are admissible in connection 
with evidence of similar acts during the time 
laid, to prove illicit intercourse as charged. See 
Brooks vy. State, 52 Ala. 24; State v. Bridgman, 
49 Vt. 202; Cole v. State, 65 Tenn. 243; State v. 
Williams, 76 Me. 480; Commonwealth v. Nichols, 
114 Mass. 285. This latter extension of the rule 
however, has not been universally accepted. 
For instance, some States, like Iowa, refuse 
to include subsequent aets within the excep- 
tion to the general rule and hold that where the 
charge is of one act of adultery to which evi- 
dence has been given, the prosecution is not 
permitted afterwards to introduce evidence of 
other acts committed subsequently. State v. 
Donovan, 61 Iowa, 278, citing 2 Greenleaf on Evi- 
dence, sec. 47. 





LANDLORD AND TENANT—LIABILITY OF LAND- 
LORD FOR DEFECTIVE PREMISES.—One of the 
most controverted questions of law to-day is the 
liability of a landlord for the defective condition 
of his premises. The common law practically 
excused the landlord from any liability whatever 
in such cases. But since the late case of Wilcox 
v. Hines, 100 Tenn. 538, so severely criticised by 
law journals and annotators, the tendency has 
been to relax the rule at common law in favor of 
the tenantand hold the landlord liable,not only for 
his positive torts, but also for his concealment of 
latent defects within his knowledge or which 
ought to be. This tendency is well illustrated by 
the recent case of Moore v. Parker, 64 Pac. Rep. 

75, where the Supreme Court of Kansas held 
that a landlord is not an insurer or warrantor, 
nor is he compelled to exercise constant care and 
inspection; but if he knows that the premises 
which he is about to let are defective and in a 
dangerous condition, and especially if such dan- 
gerous or defective place is not obvious or is not 





discoverable to the tenant by the exercise of or- 
dinary care, and he does not inform the tenant of 
such defective or dangerous flace, and injury is 
occasioned thereby to the tenant or a member of 
his family who is not aware of such defective or 
dangerous place, while in the exercise of ordinary 
care, the landlord is liable to damages. 

The facts in this case show that while the 
plaintiff in error was about her household duties 
upon said premises, drawing water from a well 
used for domestic purposes, and located at the 
residence, the platform around the well gave 


way, precipitating her into the well, from 
which she sustained personal injuries. The 
allegations in the petition, which was held 


good on general demurrer, were in substance as 
follows: First, the allegation of the lease be- 
tween the parties and the occupation of plaintiff 
thereunder; that the well that was intended 
for use for domestic purposes, and situated at 
the porch of the residence, was covered with a 
wooden platform or planks; that the defendants 
in error had built the platform over this well, and 
had constructed it of inferior aud unsuitable ma- 
terial, selected by them for that purpose, and 
used in its construction by their direction; that 
the sleepers or stringers under this platform were 
in a defective and unsafe condition at the time of 
the leasing and taking possossion by plaintiff in 
error; that the defendants in error knew this, 
and, notwithstanding their knowledge, they 
negligently, fraudulently and carelessly concealed 
it from the plaintiff, as well as from her husband, 
the lessee, and failed to disclose said knowledge 
to the plaintiff or her husband; that the defects 
in the sleepers or stringers were not obvious, and 
could not be discovered by the exercise of ordi- 
nary care; that the plaintiff in error did not 
know of such defective material or the dangerous 
condition of the platform; that in the perform- 
ance of her household duties she was required to, 
and frequently did, draw water from this well; 
and that upon this occasion, about two months 
after they had gone into possession, she was in 
the exercise of ordinary care, and while perform- 
ing her household duties, and in attempting to 
draw water from this well, the sleepers or 
stringers under the platform around the well 
gave way, and she was precipitated into the well, 
whereby she sustained personal injuries. 

The court makes this excellent statement of 
the rule of law to be applied to such a statement 
of facts: 

‘In deciding this question, we are not called 
upon to determine the liability of the landlord, 
where he did not have actual knowledge of the 
defeetive condition of the premises. A landlord 
is not {an insurer or warrantor, nor is he com- 
pelled to exercise constant care and inspection; 
but if he knows {that the premises which he is 
about to let are in a dangerous condition, and 
especially if such danger or defect is not obvious, 
or is nut discoverable by the means of the tenant 
by the exercise of ordinary care, and does not in- 
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form him of such danger and injury is occasioned 
thereby to the tenant or a member of his 
family, the landlord is liable in damages. 
The law requires good faith on the part 
of the landlord towards his tenant. The 
defect existed when the premises were leased, 
and the defendants in error knew this, and in- 
tentionally concealed it from their lessee; and, 
it being a defect not discoverable by the lessee 
or his family in the exercise of ordinary care 
and reasonable diligence, we have been unable 
to find any principle upon which the demurrer 
should have been sustained. The rule seems to 
be that in the absence of a contract to repair, or 
warranty of condition, both landlord and tenant 
must use reasonable care and -diligence. If 
the tenant neglect such reasonable care 
and diligence to ascertain the condition of 
the premises, or, knowing their condition, as- 
sumes the risk, then he cannot recover 
against the landlord. On the other hand, 
if the landlord actually knows they are unsafe, 
and conceals or misrepresents their condition, 
then he is liable; the tenant being in no fault.” 
The court bases this statement of the law on 
the following authority: Wilcox v. Hines, 100 
Tenn. 538; Edwards v. Railroad Co., 99 N. Y. 
249; Coke v. Gutkese, 80 Ky. 598. . The case of 
Wilcox v. Hines, however, goes further than the 
statement of the court in this case and holds the 
landlord liable for what he ought to know as well 
as for what he actually knows. For full discus- 
sion of this important question see 52 Cent. L. 
J. 388. 








THE POWER OF ONE PARTY TO AN 
EXECUTORY CONTRACT TO STOP 
ITS PERFORMANCE WITHOUT THE 
CONSENT OF THE OTHER. 


It has often been ruled by the courts that 
one party to an executory contract may 
rightfully stop performance under it at any 
stage before full completion, but subject to 
the liability of responding in damages to the 
party able and willing to continue its execu- 
tion. Indeed, it is believed, that in all cases 
except where equity will enforce specific per- 
formance—such instances as a class form- 
ing an exception to the general rule—one 
who is willing to subject himself to the lia- 
bility for such damages as are recoverable at 
law for the breach of his contract, has the 
legal right to stop performance at any point 
before its fullaccomplishment. The right is 
usually denominated the power to stop per- 
formance, and notwithstanding its exercise is 
deemed to constitute a breach of the con- 
tract, it nevertheless, to such an extent 





changes in law the relations of the parties 
interested, that it places the one willing to 
continue under an entire new obligation, and 
one not specified in the contract. Such ob- 
ligation is never stated at less than to refrain 
from further performance, and often there is 
superadded the duty of using all ordinary 
care and making all reasonable exertion to 
render the injury as light as possible.’ By 
the exercise of the power mentioned the con- 
tract is not put an end to as upon a rightful 
rescission, but survives in force as a basis of 
the right to recover damages by the party 
not in fault. The liability to respond in 
damages on the part of the party stopping 
performance, and the right of the party will- 
ing to perform to recover damages, consti- 
tute the foundation of the power to stop per- 
formance accorded by the law to the one 
party and the obligation thereby imposed 
upon the other to refrain from performance. 
The damages awarded by the law to the 
party not in default for a breach of the con- 
tract—and the exercise of the power under 
consideration is nothing other than a breach 
—are deemed to be the equivalent, measured 
in money, of the advantages to be derived 
from complete performance, or as often ex- 
pressed, full compensation for the injury in- 
flicted. In awarding damages the law aims 
fully to compensate the party not in fault for 
the injury suffered.? Indeed, from the pre- 
sumed inadequacy in some instances of the 
damages recoverable at law to compensate 
for the injury arises the jurisdiction in 
equity to decree specific performance.’ And 
therefrom also doubtless may be discovered 
one of the reasons for excepting contracts of 
which equity will decree a specific perform- 
ance from the general rule under considera- 
tion. However, in all cases where the dam- 
ages recoverable at law for the breach of a 
contract are judicially deemed a just equiva- 
lent for the injury there seems to exist in 
favor of the party willing to subject himself 
to a liability for such damages, the right of 
stopping performance by the other party to 


11 Suth. Dam. 88, and cases cited; Dilion v. Ander- 
son, 43 N. Y. 281. 

2 Moline Scale Co. v. Beed, 52 Iowa, 807, 3N. W. 
Rep. 96; Griffin v. Colver, 16 N. Y. 489; Allison v. 
Chandler, 11 Mich. 542. 

3 Morgan v. Bell, 3 Wash. 554, 28 Pac. Rep. 925, 16 
L. R. A. 614; 3 Par. Cont. 350, ch. 11. 

4 Marsh v. Blackman, 50 Barb. 333. 
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the contract at any period.® In the nature 
of things the power exists in respect of ex- 
ecutory contracts only, and though as before 
intimated its exercise is deemed a breach of 
the contract, it seems nevertheless to adhere 
in and constitute an implied provision or in- 
cident of the contract itself,® and in point of 
time to continue until the full execution of the 
contract is accomplished by the party willing 
to perform. An early case in New York 
with great force and clearness states the rule 
and the reason upon which it rests.? Of 
this decision Mr. Bishop, in his work on 
Contracts,® says: ‘The opinion in this case 
is brief; it cites no authorities, but in legal 
argument it is conclusive,’’ and it might be 
added that no subsequent decision seems to 
have discovered or suggested any additional 
reason for the rule. ‘The case was: The de- 
fendant delivered a number of paintings to 
the plaintiff to be cleaned and repaired at 
certain prices stipulated for each. After the 
plaintiff had commenced work upon them, 
the defendant directed him not to go on as 
he had concluded not to have the work done. 
The plaintiff, however, finished the work and 
claimed to recover for the whole, insisting 
that the defendant had no right to counter- 
mand the order. At the trial requests for 
instructions by each party according to his 
contention were asked, but the court in- 
structed the jury that inasmuch as the plaint- 
iff had commenced the work before the order 
was revoked, he had a right to finish it, and 
to recover the whole value of his labor and 
for his materials furnished. The verdict and 
judgment were for the plaintiff. In consid- 
ering the defendant’s exceptions to the 
charge upon errors assigned, the court says: 
‘ * * * The defendant by requiring the 
plaintiff to stop work upon the paintings vio- 
lated his contract, and thereby incurred a 
liability to pay such damages as the plaintiff 
should sustain, * * * but the plaintiff 
had no right by obstinately persisting in the 


5 The right is most frequently designated ‘‘power,”’ 
but it is believed inaptly, inasmuch as it seems to be 
more inthe nature ofa right or privilege. But it is 


not necessary to be hypercritical, and so either desig- 
nation is used at convenience. 

6 Though the statement of the text seemed para- 
doxical, yet it is believed to be fully justified by the 
decisions considered, infra, herein. | 

7 Clark v. Marsiglia, 1 Denio, 317. 

8 Sec. 839, note 1. P 











work, to make the penalty upon the defend- 
ant greater than it otherwise would have 
been. To hold that one who employs an- 
other to do a piece of work is bound to suf- 
fer it to be done at all events would some- 
times lead to great injustice. A man may 
hire another to labor for a year, and within 
the year his situation may be such as to ren- 
der the work entirely useless to him. The 
party employed cannot persist in working, 
though he is entitled to the damages conse- 
quent upon his disappointment. Soif one 
hires another to build a house, and subse- 
quent events put it out of his power to pay 
for it, it is commendable in him to stop the 
work and pay for what has been done, and 
the damages sustained by the contractor. 
He may be under a necessity of changing his 
residence, but upon the rule contended for, 
he would be obliged to have a house which 
he did not need and could not use. In all 
such cases the just claims of the party em- 
ployed are satisfied when he is fully recom- 
pensed for his part performance and iadem- 
nified for his loss in respect to the part left 
unexecuted ; and to persist in accumulating 
a larger demand is not consistent with good 
faith toward the employer.’’ The judgment 
was reversed. 

It is noticeable that in the suppositious 
cases mentioned the court finds reasons 
excusing the discharge of the laborer and the 
discontinuance of work upon the house, but 
in the statement of facts in respect to which 
the decision was made, no excuse is discov- 
ered or referred to. It is, therefore, clearly 
inferable that the event by which a party is 
induced to break his contract is not a 
material subject of inquiry in an action to 
recover damages for such breach. And to 
such effect doubtless is the law as disclosed 
by the tenor of the decisions upon the ques- 
tions, though the language of some of the 
common-law prececents would seem to indi- 
cate that the rule is otherwise. 

Upon the authority of this decision the 
Supreme Court of Vermont,’ held where a 
contract in writing had been entered into to 
do all of a certain class of work upon three 
miles of railroad at a specified price per cubic 
yard, and the plaintiffs had performed a 
part of it when the defendants directed and 
requested the plaintiffs to discontinue the 


9 Derby v. Johnson, 21 Vt. 17. 
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further execution of the contract, and they 
so did, that it was not an abandonment but 
a breach of the contract. Hall, J., says: 
“‘The direction of the defendants to the 
plaintiffs to quit the work was positive and 
unequivocal, and we do not think the 
plaintiffs were at liberty to disregard it. In 
Clark v. Marsiglia, 1 Denio, 317, it was held, 
that the employer in a contract for labor 
had the power to stop the completion of it, 
if he chose—subjecting himself thereby to 
the consequences of a violation of his con- 
tract; and that the workman, after notice to 
quit work, had not the right to continue his 
labor and claim pay for it, and this seems to 
be reasonable.’’ The court further ex- 
pounds the reason for the rule as applied to 
the case before it, and says: ‘‘Rather than 
an injury so greatly disproportioned to that 
which could possibly befall the workman 
should be inflicted on the employers, it 
seems better to allow them to stop work, 
taking upon themselves, of course, all the 
consequences of such a breach of their con- 
tract. Such we think is and ought to be 
the law.’’ The decision also holds that it 
was optional with the plaintiffs to treat the 
contract as rescinded from the beginning, 
and, though the defendants urged that the 
rate of compensation specified in the con- 
tract should be the only rule of recovery, 
it was held that the plaintiffs might re- 
cover as upon a quantum meruit for the work 
done." The court reasons that to hold to 
the rule contended for by the defendants 
‘‘would impose upon the plaintiffs a con- 
tract they have never made.’’ The location 
of the railroad had been changed from the 
place where the work was contracted to be 
done. So there was ample excuse for the 
direction given not to continue the work. 
And the same court in a later case," speak- 
ing by Peck, J., says: ‘‘While a contract 
is executory, a party has the power to stop 
performance on the other side, by an ex- 
press direction to that effect, by subjecting 
himself to such damages as will compensate 
the other party for being stopped in the per- 
formance on his part at that point or stage 


10 Citing Tyson v. Doe, 15 Vt. 571, and distinguish- 
ing Koon v. Greenman, 7 Mich. 121. But it is not 
believed that the rule stated in the text is generally 
accepted. 

11 Danforth v. Walker, 40 Vt. 239, 37 Vt. 239. 





in the execution of the contract.’’” The 
contract in this case was for the purchase 
and delivery of a quantity of potatoes, and a 
fall ia the market price was the reason by 
which the defendant was induced to direct 
the plaintiff not to make further purchases. 
The same principle was applied to a contract 
between a eity and a lighting company," 
wherein it appeared that the city by a resolu- 
tion of its common council approved by the 
mayor, declared such contract at an end and 
wholly rescinded and so notified the company. 
The court say: ‘‘As we understand the 
law applicable in such cases, it gives to the 
city, notwithstanding the contract, the ab- 
solute right, at its own election, to decline 
to receive any more gas under it, thereby 
refusing performance on its part. And the 
doctrine has been applied to a contract for 
future employment and service where the 
employer at the time the service was to 
commence absolutely repudiated the con- 
tract.16 The case holds that the remedy of 
the employee is not in action for wages, but 
to recover damages for the breach of the con- 
tract. So when the state had entered into a 
contract with an individual for the erection 
of a public building and afterward the legis- 
lature passed an act suspending and discon- 
tinuing the work or providing for its per- 
formance by other agencies, it was held that 
the state stands, in this respect, in the same 
position as an individual, and may at any 
time abandon an enterprise and refuse to al- 
low the contractor to proceed. Such reer 
fusal would be only a violation of its con- 
tract.” The rule that the remedy is limited 
to the recovery of damages is applicable to 
contracts only while they are executory and 
the consideration for which is entire and not 
divisible.* In Butler v. Butler! the case was: 

12 See also Freidlander v. Pugh, 43 Miss. 117, 5 Am. 
Rep. 781, citing with approval Clark v. Marsiglia, 1 
Denio, 317. 

13 City, etc. v. The Nebraska, ete. Co., Neb. 339, 
N. W. Rep. 870. 

14 Lake, J., writing the opinion. 

15 Citing Clark v. Marsiglia, 1 Denic, 317. 

16 Howard v. Daly, 61 N. Y. 362. 

17 Lord Thomas, 64 N. Y. 107, citing only Clark v. 
Marsiglia, 1 Denio, 317. It is also held that the obli- 
gation of the contract is not impaired by such re- 
fusal, the contractor having a remedy for his damages 
by appeal to the legislature. See also People v. 
Stephens, 71 N. Y. 527. 

18 Moline Scale Co. v. Beed, 52 Iowa, 307, 8 N. W. 


Rep. 96. 
1977 N. Y. 472. 
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The plaintiff contracted to erect on the de- 
fendant’s premises a complete machine all 
ready to make gas. The defendant agreed 
to pay freight on the machine and to fugnish 
tank and house and pay $1,500 ‘‘when the 
works are on the ground.’’ The plaintiff 
shipped the materials and parts of the ma- 
chine which the defendant received and paid 
the freight thereon, but did not permit the 
plaintiff to put up the machine. The court 
held that an action to recover the contract 
price was not maintainable ; that as the con- 
tract was entire and had not peen performed, 
and as the contract price was not divisible 
no recovery could be had for any portion of 
it. The delivery of the parts only did not 
constitute the delivery of a complete article ; 
the property of such parts did not vest in 
the defendant and the consideration or con- 
tract price not being divisible the plaintiff’s 
only remedy was to recover damages for a 
breach of the contract.” To the same ef- 
fect is Hosmer v. Wilson,” wherein 
Christiancy, J., after stating the reason as- 
signed for the holding in Clark v. Marsiglia, 
says: ‘‘This doctrine is fully approved in 
Derby v. Johnson above cited.” This 
would seem to be good sense and, therefore, 
sound law. And it would seem that any 
other rule must tend to the* injury and, in 
many cases, to the ruin of all parties.’’ The 
rule has been approved in Massachusetts.” 
The court says: ‘‘A party to an executory 
contract may stop its performance by an ex- 
plicit order, and will subject himself only to 
such damages as will compensate the other 
party for being deprived of its benefits.’’ 
And the explicit ‘order or notice would be 
sufficient if given to such agent or employee 
as was authorized to stand in the place of 
and represent his principal in the particular 
branch of his business connected with the 
subject of the contract, though such notice 
should never come to his personal knowl- 
edge.*# 

And again the question was directly pre- 
sented to the Supreme Court of North Da- 
kota in 1892. Corliss, C. J., writing for 

20 Citing Ichbald v. The Western, etc., 17 C. B. (N. 
S.) 783; Blanch v. Cocheran, 8 Bing. 14. 

217 Mich. 204. 

2221 Vt. 17. 

28 Collins v. Delaporte, 115 Mass. 159. 

24 Dillon v. Anderson, 43 N. Y. 2381. 


2% Davis v. Bronson, 2 N. Dak. 300,50 N. D. Rep. 
6. 





the court, says: ‘‘The utmost that can be 
urged is that he (the defendant) arbitrarily 
refused to perform his part of the contract. 
This would subject him to an action for 
damages for breach of the contract. But 
the plaintiffs could not, in the face of this 
refusal, undertake to carry to completion the 
work * * * and insist that they were entitled 
to recover from the appellant his share of 
the contract price. The authorities are 
very clear on this point.’’ The defendants 
were two of a large number of subscribers 
agreeing to contribute specified sums to- 
wards the contract price of a creamery to 
be built by the plaintiffs. No reason is 
assigned for the defendant’s countermand 
of his subscription. He acted arbitrarily. 

And, the same year the question came 
before the Supreme Court of Minnesota.” 
The general principle is fully affirmed upon 
the authority of the case of Davis v. 
Bronson, just cited and of some of the 
decisions in note 25, supra. Collins, J., 
continuing says: ‘‘The legal right, on 
general principles, of either party, to violate 
abandon, or renounce his contract, on the 
usual terms of compensation to the other for 
the damages which the law recognizes and 
allows—subject to the jurisdiction of equity 
to decree specific performance in prcper 
cases—is universally recognized and acted 
upon.’’*S It should be noted also that in 
this instance no reason, other than the arbi- 
trary will of defendant, is found or required 
justifying the exercise of the right. In 
each of these actions the contract price was 
sought to be recovered.” 


2% Citing Bishop. Cont., secs, 837 841; Danforth v. 
Walker, 37 Vt. 239, 40 Vt. 257; Moline Co. v. Beed, 52 
Iowa, 307, 3 N. W. Rep. 96; City of Nebraska v. Coke 
Co.,9 Neb. 339, 2 N. W. Rep. 870; Clarke v. Marsiglia, 
1 Denio, 817; Butler v. Butler, 77 N. Y. 473. 

27Gibbons y. Bente, 51 Minn. 499, 53 N. W. Rep. 
756. 

23 Citing Bishop, Cont. par. 837; Leake, Cont. 868, 
1044; 1 Suth. Dam. 113; 2 Suth. Dam. 193, 526; Hick- 
ley v. Steele Co., 121 U. S. 264, 7 Sup. Ct. Rep. 875; 
Ins. Co. v. McAden, 109 Pa. St. 599, 1 Atl. Rep. 256; 
Frost v. Knight, L. R. 7 Exch. 112; Roper v. Johnson, 
L. R. 8C. P. 167; Laird v. Rim, 7 Mees. & W. 474; 
Hochster v. Dela Tour, 2 El. & B1..678. 

29The cases cited from North Dakota and Min- 
nesota were upon the same general form of contract, 
only differing in names and location. A motion fora 
rehearing was made ineach court. Inthe former 
case the court adhered to its decision holding the con- 
tract to be entire. In the latter case the court 
granted a rehearing, and thereupon receded from its 
former decision, holding that the contract created a 











‘11M 


Vou. 53 


CENTRAL LAW JOURNAL. 251 








The exercise of the power by an explicit 
direction, or other sufficient act constituting 
a breach of the contract, or, if performance 
has been entered upon, not to continue in 
the carrying out of the contract, or any act 
preventing such continuance, does not in 
any exact sense, of itself, effect a rescission 
of it. By rescission a contract is putan end 
to and no longer exists as the basis of any 
right, but by a breach it continues effective 
for the recovery of damages by the party in- 
jured —in some cases as his only basis of re- 
covery—in others, as such basis at his option. 
The distinction is found in the fact that the 
rights of the party not in fault, as he may 
elect, are not the same if the breach is 
effected after, as when it occurs before per- 
formance is entered upon. In the latter case 
there is no recovery of damages eo nomine, 
upon and fora breach of the contract, but 
in the former instance it has been often, but 
not always held—the decisions are not har- 
monious—that the party willing to perform 
may treat the contract as rescinded from the 
beginning and recover upon the quantum 
meruit for the work done. ® But the rule 
seems to have its limitations and ‘‘the right 
tosue * * * on a quantum meruit is 
frequently and emphatically stated to depend 
on the fact that the contract has been dis- 
charged.’’*' The principle has been stated 
thus: ‘‘If he has done allor a portion of 
that which he promised, so as to have aclaim 
to a money payment for such performance, 
he may deal with such a claim as due upon a 
different contract arising upon a promise 
which is understood from the acceptance of 
an executed consideration.’’*? Thus it ap- 
pears that the party notia default, upon a 
breach occurring after he has entered upon 
performance may, in some instances, treat 
the contract as rescinded from the beginning, 
and have a recovery of the value of his part 
performance without regard to the contract. 
But the general rule of law formulated so as 


several liability on the part of each subscriber to the 
amount of his subscription only, and that in other re- 
spects the interests of the subscribers were joint, and 
that all must unite in order to repudiate and re- 
nounce the contract. 

3% Derby v. Johnson, 21 Vt. 17; Hulle v. Hightman, 
2 East, 145; Weeks v. Burt, 78 N. Y.191; Mitchell v. 
Scott, 41 Mich. 108. See also cases cited in previous 
notes. 

$1 Anson, Cont. p. 366 (2d Am. Ed.), and cases cited. 

32 Anson, Cont. p. 867 (2d Am, Ed.), and cases cited. 





to embrace all cases under all circumstances 
clearly is to the effect that where the breach 
occurs before performance, or after part per- 
formance, where damages for the breach of 
the contract are claimed and not the mere 
value of part performance, or where con- 
sideration for full performance is in some- 
thing other than money, the action must be 
predicated upon the contract alone, and a 
recovery had for damages in the strict sense 
only. The manner of breach, limited to the 
narrow question under consideration, must 
be such that the other party is not at liberty 
to disregard it, and is usually effected by an 
explict direction not to commence, or not to 
continue performance, or notice that the 
party giving it will not be bound by the con- 
tract or that he renounces its obligation. 
But the renunciation must go to the whole 
contract.” : 

At what period with reference to the time 
when performance is due, the power to stop 
performance may be exercised, has been much 
discussed in the courts. The question does 
not arise except in case of an anticipatory 
breach. That a contract may be broken by 
renunciation by a party to it before the time 
for performance has come seems to be well 
settled.** However, instances are found 
where it seems to be held that if the renun- 
ciation or other step constituting a breach is 
made or taken before performance is due, it 
is yet incumbent upon the other party to 
treat the contract as in force up to the time 
to begin its performance, as before then the 
party who has signified his renunciation may 
change his purpose and abide by the con- 
tract. The point, doubtless, is to some ex- 
tent dependent upon the acts to be done to 
effect performance, as whether the mere de- 
livery of something already in existence is 
required, or whether previous preparation to 
perform is necessary, as when the party is 
required to prepare or construct the thing to 
be delivered before the day of tender. In 
the latter instance clearly any direction given 
or other act done by one party at whatever 


33 See cases cited in previous notes. 

34 Hochster v. Dela Tour, 2 El. & BI. 678; Bungee 
v. Koop, 48 N. Y. 225; Howard v. Daly, 61 N. Y. 362; 
Ferris v. Spooner, 102 N. Y.10; Platt v. Brand, 26 
Mich. 178 (2d Series), and cases cited in note. 

3 Daniels v. Newton, 114 Mass. 533; Kadish v. 
Young, 108 Ill. 170, 48 Am. Rep. 548, and cases cited ; 
Clark v. N. B. & Q. Co. Co., 67 Fed. Rep. 222. 
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time whereby the other party is placed under 
obligation to refrain from increasing the 
damages must constitute a breach of the con- 
tract. The general rule as already shown 
seems to be that any explicit order, or posi- 
tive assertion of a wish that performance be 
abandoned, or of a present intended repudi- 
ation of the contract, even before performance 
is due or any preparation to that end begun, 
or placing ‘‘himself in an attitude of impos- 
sibility of performance’’ is sufficient, and 
that decisions holding such instances not to 
be within the rule thus stated are excep- 
tional. A perusal of the decisions cited in 
the several notes hereto will fully disclose the 
contention for and against the rule. In 
Marks v. Van Eeghen,” Wallace, C. J., 
writing for the court (Circuit Court of Ap- 
peals, Second Circuit), and citing a great 
nnmber of decisions both English and Ameri- 
can, says: ‘‘In veiw of the overwhelming 
preponderance of adjudication, we think it 
must be accepted as settled law that where 
one party to an executory contract renounces 
it without cause, before the time for per- 
forming it has elapsed, he authorizes the 
other party to treat it as terminated, without 
prejudice to aright of action for damages; 
and, if the latter elects to treat the contract 
as terminated, his right of action accrues at 
once.’’ But it must appear that the inten- 
tion to repudiate the contract was distinctly 
signified. It is not enough to prove an 
equivocal or indeterminate renunciation. 
There is another point of much interest to 
the effect that if the party not violating the 
contract keeps it, as he may, in force for his 
own benefit, up to the time performance is 
due—it is his right to have his damages as- 
certained at that date—he also keeps the 
contract alive for the benefit of the other 
party. Therefore, if the notice of intention 
not to perform is withdrawn before it is ac- 
ceded to or acted upon asa breach, the right 
to treat the contract as broken is lost, and 
the rights of the several parties are the same 
as they were before the notice was given. 


% Roebling & Sons Co. v. LockS. F. Co., 130 Il. 660; 
Kadish v. Young, 108 Ill. 170, 48 Am. Rep. 548, and 
eases cited; Roehm v. Horst, 91 Fed. Rep. 345, 33 C. 
C. A. 550, 62 U. S. App. 620,48 Fed. Rep. 565, and 
cases cited. This case has recently been affirmed by 
the United States Supreme Court, but the opinion is 
not athand. A brief notice of it may be found in 
Vol. 51, Cent. L. J. p. 161, dated August 31, 1900. 

37 85 Fed. Rep. 853, 30 C. C. A. 208. 





And further, such failure or refusal to accede 
to the anticipatory breach enables the party 
committing it to take advantage of any inter- 
vening circumstances justifying non-per- 
formance—as where performance becomes 
illegal or is excused by matter subsequent, or 
affording him the means of mitigating his 
loss, as a change in the market.* 

It has been already noticed that cases where 
a court of equity will decree specific perform- 
ance of a contract form an exception to the 
generalrule under consideration. That fact 
alone seems toinvest such contracts with other 
privileges at law. Thus it is said: ‘‘If it be 
a case for specific performance, the plaintiff 
having the power to perform is at liberty to 
do so and recover at law under the con- 
tract.’’® It was so ruled in an action to re- 
cover an installment due on a contract made 
by the defendants for the support of their 
father during his life, though they had given 
notice that they would pay nothing further 
under said contract. The circumstances 
suggest that the recovery at law according to 
the provisions of the contract was nothing 
other or different than the specific perform- 
mance which equity would have decreed. 
However, though tie result is the same it is 
reached by proceeding upon other and dis- 
tinct lines. 

The construction of the subject expressed 
in the title of this article with its immediate 
incidents is easily susceptible of expansion 
into a treatise. So it has not been attempted 
to review in detail all the arguments ad- 
vanced in support or challenge of the ques- 
tions presented. However, it is contended 
that the conclusions reached are shown to be 
maintainable upon principle and reason,. and 
that they are in harmony with the great 
weight of authority both in England and in 
this country. Gro. W. Newron. 

38 Avery v. Bronson, 5 E. & B. 714; Frost‘'v. Knight 
L. R. 7 Exch. 111, 1 Eng. Rep. 218; Brown y. Muller, 
L. R. 7 Exch. 819, 3 Eng. Rep. 429; Roper v. Johnson, 


L. R.8 C. P. 167, 4 Eng. Rep. 397. 
89 Marsh v. Blackman, 50 Barb. 3338. 
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PAYNE v. TERRE HAUTE & I. R. CO. 





Appellate Court of Indiana, May 10, 1901. 


Where a passenger riding ona free pass was in- 
jured through the negligence of a railroad company’s 
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employees, an answer in a suit for such injuries that, 
by an express stipulation indorsed on the pass, the 
acceptance and use thereof, was a release of any in- 
juries which might be -sustained by the person to 
whom it was issued, will not bar an action brought 
by such passenger against the company for negligence 


WiLey, J. The only question involved in this 
appeal is the sufficiency of the second paragraph 
of answer, a demurrer to which was overruled. 
The complaint is in three paragraphs,and charges 
that appellant was a passenger upon one of ap- 
pellee’s trains, and while so riding as a _passen- 
ger he was injured by the carelessness and negli- 
gence of appellee’s servants in charge of the 
train. In the second paragraph of answer it is 
charged that, at the time appellant was injured 
in the manner stated in the complaint, he was 
riding upon the car and train of the appellee, and 
was entitled to be there solely by virtue of a pass 
theretofore issned to and accepted by him and 
used as a pure gratuity, and that by an express 
stipulation indorsed on the back of said pass, it 
was provided that by its acceptance and use any 
and all claims for injuries that might accrue to 
the person named on the face of the pass 
should be released. The answer further avers 
that the appellant was the only person 
named on the face of said pass, and that 
he was riding upon said pass at the time he 
was injured, and had paid no fare, nor was any 
expected of him. A copy of said release was in- 
dorsed upon the pass, as set out in full in the 
answer, and is as follows: ‘‘By its acceptance 
and use any and all claims for injuries to person 
or for loss or damage to baggage that might 
accrue to the person or persons named on the 
face thereof are released.’’ It is then averred that 
the appellant accepted said pass as a pure gratu- 
ity, that he paid nothing therefor, and that he 
had full knowledge of the express release above 
set out and indorsed thereon. After the court 
had overruled a demurrer to this paragraph of 
answer, the appellant refused to plead further, 
and suffered judgment to be entered against him 
for costs. It is obvious, therefore, that the ques- 
tion for determination is simply this: Can arail- 
road company exempt itself from liability toa 
passenger on one of its trains who is injured by 
the neyligence of its employees while he is being 
carried as such passengers upon a gratuitous 
pass? This question must be answered in view 
of the fact that the passenger accepts such pass 
with a full knowledge of the limiting clause in- 
dorsed upon its back; for the answer avers that 
the appellant did so accept and use the transporta- 
tion with such knowledge, and the demurrer ad- 
mits the truth of the allegation. The decisions 
upon this proposition in the different state courts, 
and also the federal courts, are in irreconcilable 
conflict; but the courtsin this state have uni- 
formly held that common carriers are subject to 
the same liability for injuries resulting from neg- 
ligence to persons riding on free passes as they 
are to those who pay full fare. To enter into a 





discussion of the proposition would be useless. 
We are bound by the law as declared by the 
supreme court. In Railway Co. v. Faylor, 126 Ind. 
126, 25 N. E. Rep. 869, it was held thatan answer 
pleading a contract ‘of release indorsed on a free 
pass upon which appellee was riding at the time 
he was injured would not bar an action for dam- 
ages based upon the negligence of the company. 
The answer in that case was in principle the 
same as the second paragraph of answer here. 
To the same effect are the following cases: Rail- 
way Co. v. Nickless, 71 Ind. 271; Railway Co. 
v. Selby, 47 Ind. 471. Upon the authority 
of these cases the answer was fatally defective. 
In our judgment, the ruling in the cases cited is 
not in conflict with the more recent case of Rail- 
way Co. v. Keefer, 146 Ind. 21, 44 N. E. Rep. 796, 
38 L. R. A. 93, as urged by appellant; nor is a dif- 
ferent rule there declared. Judgment reversed, 
and the court below is directed to sustain ap- 
pellant’s demurrer to the second paragraph of 
answer. 


Notr.—Limitation of Carriers’ Liability for Inju- 
ries to Passengers.—No more difficult or controverted 
question of law arises more often to perplex the 
courts of the present day than the one covered by the 
subject of this annotation. The authorities cannot be 
reconciled. 

The old rule at the common law prohibited any at- 
tempt whatever on the part of a common carrier, 
either by notice or contract, to limit the liabilities 
imposed by the common law. Cole v. Goodwin, 19 
Wend.(N. Y.) 257,82 Am. Dec. 470; Fish v. Clap- 
man, 2 Ga.!349, 46 Am. Dec. 393. One modification of 
this rule has been made and universally recognized 
and conceded,—that a common carrier may limit its 
liability, by special contract, for injuries not arising 
from its own negligence or that of its servants. Mer- 
rill v. Express Co., 62 N. H. 514; New York Central 
R. R. Co. vy. Lockwood, 17 Wall. (U. S.) 357; 
Louisville, etc. R. R. v. Gilbert, 88 Tenn. 430; Chris- 
tenson vy. Express Co., 15 Minn. 270; Rosenfeld v. 
Rai.road, 103 Ind. 121, 53 Am. Rep. 500. This limita- 
tation of liability by the carrier, however, cannot be 
affected by notice or otherwise that by special agree- 
ment, oral or written. Baltimore, etc. R. R. v. 
Campbell, 36 Ohio St. 647, 38 Am. Rep. 617; Smith v. 
Railroad, 64 N, Car. 235; Kansas City, etc. R. R. v, 
Rodebaugh, 38 Kan. 45,5 Am. St. Rep. 715; Solon v. 
Railroad (Iowa, 1895), 63 N. W. Rep. 692; St. Louis, 
etc. R. R. v. Weakly, 50 Ark. 397, 7 Am. St. Rep. 104. 
Contra in Pennsylvania: Lake Shore, etc. R. R. v. 
Rosengweig, 113 Pa. St. 519; Camden, etc. R. R. v. 
Baldauf, 16 Pa. St. 67, 55 Am. Dec. 481. The rule is 
well stated in New Jersey Navigation Co. v. Bank. 6 
How. (U. S.) 344, where the court said: “The 
common carrier is in the exercise of a sort of public 
office, and has public duties to perform, from which 
he should not be permitted to exonerate himself with- 
out the assent of the parties concerned. And this is 
not to be implied or inferred from a general notice to 
the public, limiting his obligation, which may or 
may not be assented to. * * The burden of 
proof lies on the carrier, and nothing short of an ex- 
press stipulation by parol or in writing should be 
permitted to discharge him from duties which the 
law has annexed to his employment.” 


At this point the authorities diverge. Can a com- 
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mon carrier, by special contract supported by a valu- 
able consideration, as for instance, a reduction of 
fare, limit its liability for its own negligence or that 
of its servants? The leading case of this subject, and 
undoubtedly still sustained by the weight of author- 
ity, is that of New York Central R. R. v. Lockwood, 
17 Wall. (U. 8S.) 317, where the United States Supreme 
Court clearly and definitely decided the question 
propounded in the negative, holding, first, that acom- 
mon carrier cannot lawfully stipulate for exemption 
from responsibility when such exemption is not just 
and reasonable in the eye of the law; secondly, that it 
is notjust nor reasonable fora common carrier to 
stipulate for exemption from responsibility for the 
negligence of himself or servants; thirdly, that these 
rules apply both to carriers of goods and carriers of 
passengers for hire,and with special force to the latter. 
This decision is undoubtedly supported by the great 
weight of authority. Louisville, etc. R. R. v. Taylor, 
126 Ind. 126; Missouri Pacific R. R. v. Ivy, 71 Tex. 409, 
10 Am. St. Rep. 758; Jones v. Railroad, 125 Mo. 666, 28 
S. W. Rep. 883, 46 Am. St. Rep. 514, 26L. R. A. 718; 
B. & O. R. R. v. McLaughlin, 73 Fed. Rep. 519; Doyle 
v. Railroad, 162 Mass. 66, 44 Am. St. Rep. 885; Rose 
v. Railroad, 39 Iowa, 246; Davis v. Railroad, 93 Wis. 
470, 67 N. W. Rep. 16; Cleveland, ete. R. R. v. Curran, 
19 Ohio St. 1; Louisville, ete. R. R. v. Oden, 80 Ala. 
38; Southern Express Co. vy. Moon, 39 Miss. 822; 
Moulton v. Railroad, 31 Minn. 85. The reason of the 
rule thus announced is well stated in Louisville, etc. 
R. R.v. Taylor, supra, where the court said: ‘‘A 
stipulation that the carrier shall not be bound to the 
exercise of care and diligence isin effect an agree- 
ment to absolve him from one of the essential duties 
of hisemployment. *** The law will not allow the 
carrier thus to abandon his obligation to the public, 
and hence all stipulations which amount toa denial 
or repudiation of duties which are of the very es- 
sence of his employment will be regarded as unrea- 
sonable, contrary to public policy, and therefore 
void.” 

Another line of authorities hold to a contrary 
doctrine. This has been called the ‘‘New York rule,” 
although it is difficult to see why it should be called 
the rule of one state over another as each state 
ceached its conclusion without relying particularly 
on the authority of anystate. In fact an examination 
of the cases will show that these authorities rely more 
on the English construction of a railroad’s right to 
limit its liability under the Railway and Canal Act 
than upon any other outside authority. The rule 
adopted by these authorities is to the effect that a 
common carrier may make a valid contract with the 
passenger exonerating itself from al! liability not 
caused by the fraud or willful wrong of the company. 
Meuer Vv. Railroad, 5 S. Dak. 568, 59 N. W. Rep. 945, 
25 L. R. A. 81; Arnold v. Railroad, 83 Ill. 278, 25 Am. 
Rep. 386; Higgins v. Railroad, 28 La. Ann. 133; Smith 
v. Railroad, 29 Barb. (N. Y.) 1382; Wilson v. Railroad, 
97 N. Y. 87; Bissell v. Railroad, 25 N. Y. 602; Kinney 
v. Railroad, 32 N. J. L. 407, 90 Am. Dec. 671; Balti- 
more, etc. R. R. v. Brady, 32 Md. 333. The reason of 
this rule is well stated in the case of Bissell v. Railroad, 
supra, where the court said: ‘‘The principles being 
established that parties may lawfully enter into con- 
tracts of this nature, there is no limit tothe extent 
and variety of modification which may be given to 
such contracts. The passenger may assume all risks 
arising from the condition of the track, or of the cars, 
or from the negligence of the agents, of all of them or 
of any class of them. There is no danger which the 
party may encounter, resulting from the journey, 





which he may not assume the responsibility of, and 
he may assume all or any portion ofit.’”’ A distine- 
tion sought to be made in the case of Perkins v. Rail- 
road, 24 N. Y. 196, holding a railroad liable for its 
own negligence, but not that of its servants, has 
been generally repudiated. See Gulf, etc. R. R. v. 
McGowan, 65 Tex. 645. It might also be mentioned 
that there isa line of cases holding that a common 
carrier may limit its liability for ordinary negligence 
but not for gross negligence. Chicago, etc. R. R. v. 
Chapman, 133 Ill. 96,23 Am. St. Rep. 587; Bosiowitz 
v. Express Co., 98 Ill. 289, 528, 34 Am. Rep. 191; Black 
v. Transportation Co., 55 Wis. 322; Amas v. Railroad, 
67 Wis. 46, 58 Am. Rep. 848; Meuer v. Railroad, 58. 
Dak. 568; Smith v. Railroad, 29 Barb. 132; Baltimore, 
etc. R. R. v. Brady, 82 Md. 383. This distinction has 
also been repudiated as too artificial and vague. See 
Griswold v. Railroad, 538 Conn. 371,55 Am. Rep. 115; 
Philadelphia, etc. R. R. v. Derby, 14 How. (U.S.) 468. 

Thus far the authorities while not in harmony are 
by an overwhelming preponderance in favor of the 
rule thatin case of passengers for hire, a common 
carrier will not be permitted to limitits liability for 
its own negligence or that of its servants. But now 
the further question arises, isa common carries liable 
to a person carried gratuitously or at reduced rates, 
and, even if so, wi!l tbat fact furnish sucha consid- 
eration as will validate a contract with the passen- 
ger exonerating the carrier from responsibility for its 
own negligence or that of its servants. The great 
confusion of authority and argument that exists on 
this subject is due no doubt in large measures toa 
failure to distinguish between the carrier’s liability 
on contract and tort. The undertaking ofa common 
carrier to transport a passenger from one point to 
another is more than a contractual relation between 
individuals,—it is a public relation as well, to which 
duties and liabilities are attached entirely sepa. 
rate and distinct from any arising under the con- 
tract. These duties to the public the carrier and, 
indeed, the passenger himself, cannot in principle 
be permitted to abrogate or modify. The govern- 
ment as parens patria, is interested in the life of the 
citizen and even the latter himself is not justified in 
making an attempt to take his life by his own hand; 
much less should a railroad corporation be per- 
mitted to exonerate itself from any responsibility 
to protect the life of the passenger under its 
care and, by special contract, to place itself in 
a position where it is free to maim, injure and 
kill without fear of liability. Such a contract is 
absolutely against public policy and should be 
sternly discountenanced. It is evident therefore 
that persons riding gratuitously by express 
or implied invitation of the carrier are as much pas- 
sengers in every sense of that term as passengers for 
hire. The consideration for such a contract is in the 
rule that the confidence induced by undertaking any 
service for another is a sufficient legal consideration 
to create a duty in the performance of it. This rule 
was laid down in the leading case of Coggs v. Ber- 
nard, 1 Smith’s Leading Cases, 199, and is universally 
sustained by authority. See Waterbury v. Railroad, 
17 Fed. Rep. 671; Annas v. Railroad, 67 Wis. 46, 58 
Am. Rep. 848; New World y. King, 16 How. (U.S.) 
469. Thus, persons riding free by consent of the 
company, or with consent of the conductor, or where 
no demand is made for his fare, or on a free pass, 
have the same rights as other passengers, and 
the carrier assumes towards them the same respon- 
sibility and is liable for the same lack of care and to 
the same degree. Benner Undertaking Co. v. Bus 
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son, 58 Tll. App. 17; Jacobus v. Railroad, 20 Minn. 
125, 18 Am. Rep. 360; Pittsburg, etc. R. R.v. 
Caldwell, 74 Pa. St. 421; Sherman v. Railroad, 72 Mo. 
62, 37 Am. Rep. 428; State v. Railroad, 63 Md. 433; 
Rose vy. Railroad, 39 Iowa, 246; Buck v. Power Co., 
46 Mo. App. 555; Louisville, ete. R. R. v. Taylor, 126 
Ind. 126. This rule and the reason for it is well 
stated in Waterbury v. Railroad, 17 Fed. Rep. 671, 
where the court held that the right which a passen- 
ger by railway has to be carried safely does not de- 
pend on his having made a contract, but the fact of 
his being there creates a duty on the part of the com- 
pany to carry him safely. It suffices to enable him to 
maintain an action for negligence if he was being 
carried by the railroad company voluntarily, al- 
though gratuitously, and as a mere matter of favor to 
him. 

The last question to be considered is whether the 
fact that a carrier agrees to carry a passenger gra- 
tuitously or at reduced rates furnishes such a consid- 
eration as will validate an agreement on the part of 
the latter exonerating tke carrier from liability. 
The rule supported by the weight of authority and 
based, as we believe, on the true principles which 
distinguish between the contractual and public 
relations arising upon the agreement to carry, is to 
this effect,—that any indorsement or agreement on 
the back of any part of the contract of carriage 
which, on consideration of gratuitous or reduced rate 
of passage, exempts the carrier from liability for 
negligence is against the policy of the law and void. 
Grand Trunk R. R.v. Stevens, 95 U. S. 655; Cleve- 
land, ete. R. R. v. Curran, 19 Ohio St. Rep. 1; Rose v. 
Railroad, 39 Iowa, 246; Brush v. Railroad, 43 Iowa, 
554; Jacobus v. Railroad, 26 Minn. 125, 18 Am. Rep. 
360; Illinois Central R. R. v. Crudup, 63 Miss. 291; 
Bryan v. R. R., 32 Mo. App. 228; Camden v. Railroad, 
7 Atl. Rep. (Pa. 1887) 731; Mobile. ete. R. R. v. Hop- 
kins, 41 Ala. 486,2 Am. St. Rep. 369. On the other 
hand, it was held in New York that public policy was 
satisfied by holding a railroad company bound to take 
the risk when the passenger chooses to pay the regu- 
lar fare. If he voluntarily and for any valuable con- 
sideration waives the right to indemnity, the contract 
is binding. Bissell v. Railroad, 25.N. Y.442,8Am. 
Dec. 369. This rule applies particularly to persons 
traveling on passes, and is upheld by the following 
authorities: Quimby v. Railroad, 150 Mass. 365, 23 N. 
E. Rep. 205, 5 L. R. A. 846; Griswold v. Railroad, 53 
Conn. 871,55 Am. Rep. 115; Chicago, etc. R. R.v. 
Hawk, 36 Ill. App. 821; Rogers v. Steamboat Co., 86 
Me. 261, 29 Atl. Rep. 1069, 25 L. R. A. 491; Muldoon 
v. Railroad, 10 Wash. 311, 45 Am. St. Rep. 787; Annas 
v. Railroad, 67 Wis. 46, 30 N. W. Rep. 282. Thus, in the 
case of Rose v. Railroad, 39 Iowa, 246, a railroad was 
held liable for causing the death of a passenger by 
the negligence of its employees, although he was 
riding on a pass releasing the company from all lia- 


bility for injury to his person and property. In the 
case of Bissell v. Railroad, 25 N. Y. 442, it 
was held that a common ecearrier, in  consid- 


eration of an abatement in whole or in part 
of his legal fare, may lawfully contract with a 
passenger thatthe latter willtake upon himself the 
risk of damage from the negligence of agents and 
servants, for which the carrier would otherwise-be 
liable. In Bates v. Railroad, 147 Mass. 255, it was 
held that the privileges accorded by a railroad to an 
express messenger of riding in the baggage car where 
passengers are not allowed, is a sufficient considera- 
tion for an agreement to absolve the railroad from all 
liability for resulting injury. In the case of Illinois 





Central R. R. v. Crudup, 68 Miss. 291, it was held that 


‘arailroad company was not relieved from liability 


for the negligence of its servants by the fact that the 
injured person, a mail agent running on its road, had 
accepted a free ticket, by which he assumed the risk 
of injury. 

In conclusion, it may be stated that the weight of 
authority, sound principle anda safe public policy 
sustain the following propositions,—that a common 
carrier may limit its liability by special contract for 
injuries not arising from its own negligence or that 
of its servants, but that in regard to the latter a con- 
tract exempting itself from liability is void as against 
public policy; that in the case of gratuitous passage 
the liability of the carrier for its own negligence or 
that of its servants is not modified or limited to any 
extent whatever, the liability of the carrier tn this 
regard not arising out of the contract of passage, but 
out of the relation created by accepting the person as 
a passenger; and for the same reason any limitation 
ofits liability in cases of gratuitous passage is no 
more warranted than in cases of passengers for hire, 
and is as much opposed to a safe public policy in the 
one case as the other; that any distinction between 
ordinary and gross negligence in permitting a carrier 
to limit its liability as to one and not the other is 
vague and artificial, as all negligence which injures 
the person and endangers human life may be said to 
be gross. The fraud and willful misconduct of the 
carrier or its agents are by all authorities held to 
subject the carrier to a liability from which it can by 
no contract claim exemption or exoneration. 

A. H. ROBBINS. 








JETSAM AND FLOTSAM. 


SPKCIALISM IN THE LAW. 

James B., Dill, the corporation lawyer, writes inter- 
estingly in Success on the question, ‘‘Are the Three 
Great Professions Declining?” taking the law as his 
subject. Hesays: “The great bulk of the work of 
the profession has been turned into industrial crea- 
tion and adjustment, and very often the counsel is as 
good a business man as his clients. A knowledge of 
law has, therefore, within the last thirty years, be- 
come the side arms of certain classes of the captains 
ofindustry. Every good business man knows a good 
deal oflaw. Specialism has split it up into a half 
dozen or more divisions, and a lawyer whois now 
able to master more than one sort of practice is a 
genius. The profession has lost nearly all of its old, 
zsthetic, ostentatious attractions. The civil law pays 
a practitioner so much more than the criminal law 
does, that it attracts the ablest men. Juries and 
courts no longer care for eloquence. Yes, law is 
business, and if the young man wants to practice it, 
the sooner he makes up his mind to do se with an eye 
single to some particular branch of it, the better 
lawyer will he become.” 
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Tabular Analysis of the Law of Real Property. Ar- 
ranged by L. W. McCandless. (Following Black- 
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Hirsch’s Tabulated Digest of the Divorce Laws of 
the United States. (New Revised Edition.) By 
Hugo Hirsch. Folding Chart, Cloth Covers. 
Price, $1.50. Funk & Wagnalls Company, New 
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1. AGENCY—Authority—Estoppel.—Defendant is not 
estopped to deny that its solicitor, who had an office 
with it, where he also, to plaintiff's knowledge, at- 
tended to law business other than defendant’s had 
authority to make contracts, or receive money for it, 
though in communicating with her he used its letter 
heads, and sent his receipts and forged instruments, 
drawn on forms in use by it, andin one case sent her 
a mortgage, money forthe purchase of which from 
defendant she had sent him. —HARVEY Vv. SCHUYLKILL 
TrRuSsT Co., Pa., 49 Atl. Rep. 277. 

2. AGENCY — Authority — Payment of Mortgage.— 
Where a mortgagee permits his agent, who hag in- 
vested his money for him, to retain the bond and 
mortgage in his possession, and collect interest 
thereon, he gives such agent apparent authority to 
receive payment ofthe mortgage after maturity, and 
is estopped from denying that he possessed such au- 
thority.—CENTRAL TRUST CO. OF NEW YORK V. 
FOLSOM, N. Y., 60 N. E. Rep. 599. 

2. ASSIGNMENT FOR CREDITORS—Rights of Mortgagee 
—Rents of Realty.—Rents of land, accruing after an 
assignee for the benefit of creditors has taken posses- 
sion of the assigned property, belong, as between 
general creditors and a mortgagee claiming under a 
mortgage which pledges the rents, issues, and profits 
of the land tothe latter, when necessary to fully pay 
the obligation secured by the mortgage.—HUTCHINSON 
v. STRAUB, Ohio, 60 N. E. Rep. 602. 

4. ATTACHMENT—Non-Resident—Judgment in Per- 
sonam.—An action to enforce the collection of a debt 
by attachment of the property of a non-resident of 
this state, who has not been summoned nor entered 
his appearance, is essentially a proceeding in rem, and 





the judgment rendered therein can have no effect be- 
yond the appropriation ofthe attached property to 
the satisfaction of the debt and costs.—OIL WELL Sup. 
PLY Co. Vv. KOEN, Ohio, 60 N. E. Rep. 603. 

5. ATTORNEY AND CLIENT — Summary Proceedings— 
Payment of Money—Stipulation.—Where, in a sum- 
mary proceeding to compel payment of money al- 
leged to have been collected by an attorney, a stipu- 
lation is entered into for the amendment of the order 
of reference, so that differences between the parties 
as to moneys in the attorney’s hands as business 
agent might be included, the stipulation authorizing 
the court to enter a decree on confirmation of the re- 
port ofthe referee, ordering the attorney to pay over 
any amount found due, binds such attorney in his 
character as business agent only to the extent of the 
determination of the amount due, thecourt having 
no power, even by consent, to compel by order, in- 
stead of judgment and execution, the payment of 
money in his hands as agent.—IN RE LANGSLOW, N. 
Y., 60 N. E. Rep. 590. 

6. BENEFICIAL ASSOCIATION—Insolvency—Rece ivers. 
—The beneficiary of a beneficial association is, on the 
death of a member, a creditor of the association, so as 
to have the right to attachment.—FROWERT V. BLANK, 
Pa., 49 Atl. Rep. 302. 


7. BILL OF LADING — Ownership of Goods — Hypoth- 
ecation of Bill.—Evidence in this case considered, and 
held, that where a billof lading was issued, but re- 
tained by the shipper, who hypothecated the same to 
a third party, after the shipment had been made, the 
evidence reasonably tendsto supportthe finding of 
the trial court that it was the intention of the shipper 
to vest the title of the property in the consignee at the 
time the same was delivered to the carrier.—BANK OF 
LITCHFIELD V. ELLIOTT, Minn., 8 N. W. Rep. 453. 


8. BonpDs—Official Actions for the Use and Benefit of 
Third Persons.—Where the bond of a city marshal 
runs to the city, and not to the people, an action can- 
not be maintained forthe use and benefit ofa third 
person unless itis expressly authorized by statute.— 
City OF EATON RAPIDS Vv. STUMP, Mich., 86 N. W. Rep. 
438. 

9. CARRIERS — Duty to Drunken Trespasser on 
Freight Train.—Where the servants in charge of a 
freight train ejected a trespasser ina drunken and 
helpless condition in a deep cut on a dark night, and 
he was run over and killed by a train which followed, 
as the servants ejecting him had reason to believe 
that he would be, the railroad company was liable for 
his death, though the place at which he was ejected 
was the place at which he entered the train.—FaGe@’s 
ADMR. V. LOUISVILLE & N. R.Co., Ky.,63 8. W. Rep. 
580. 

10. CARRIERS—Stup-Over Privilege.—Where plaintiff 
sued for an illegal arrest for the alleged non-payment 
of railroad fare, and there was evidence that plaintiff 
stopped over without securing a stop-over check, the 
rules ofthe company requiring conductorsto issue 
stop-over checks was admissible.—DIXON Vv. NEW 
ENGLAND R. R., Mass., 60 N. E. Rep. 581. 


11. CONSTITUTIONAL LAW—Validity of Act Establish- 
ing City Court.—Since .Code, tit. 3,ch. 6, authorizing 
the establishment of city courts. and conferring on 
them concurrent jurisdiction with the district and cir- 
cuit courts, operates uniformly on all persons within 
the relations and circumstances provided for, it does 
not violate Const. art. 1, §6, requiring alllawsof a 
general natureto be of uniform operation.—PAGE V. 
MILLERTON, Iowa, 86 N. W. Rep. 441. 

12. CORPORATIONS—Ratification of Expenditure by 
President.—Where the president ofa turnpike road 
company expended money of the corporation in erect- 
ing on his premises a tollhouse, which was used by 
the company for many years, the company keeping 
the house in repair, paying taxes thereon, and exer- 
cising acts of ownership over the premises, there was 
a ratification by the company of the expenditure 
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made by the president, whether it was originally 
authorized or not.—HERRING V. DIx RIVER & L. TURN- 
PIKE RoaD Co., Ky., 638. W. Rep. 576. 

13. CRIMINAL Law—Adultery — Information.—An in- 
formation for adultery, which charged that a man and 
woman unlawfully cohabited, said woman ‘‘being 
lawfully married to another person,” sufficiently al- 
leged that the woman was married to some one other 
than her co-defendant.—LENERT V. STATE, Tex., 63 S. 
W. Rep. 563. 

14. CRIMINAL Law — Perjury — Testimony — Ma- 
teriality.—Where the issue in a prosecution for gam- 
ing was whether the house had a roof, without which 
it would not be an outhouse, as alleged in the indict- 
ment, and defendant testified that its roof was about 
two-thirds gone, for which testimony he was prose 
cuted for perjury, there was no error in charging that 
the fact asto which he testified was material.—JgR- 
NIGAN V. STATE, Tex., 638. W. Rep. 560. 

15. CRIMINAL LAw—Violation of Ordinance—Punish- 
ment.—The punishment prescribed by the ordinance 
in question was that, upon conviction of the offense 
therein provided for, the accused ‘‘be punished by a 
fine not exceeding $100, nor less than $10, or by impris- 
onment inthe workhouse of the city of Minneapolis 
for aterm not exceeding ninety days, not less than 
ten days.” Held, that the municipal court was au- 
thorized to fine or imprison, in its discretion, under 
and within the limits of this provision.—STaTE vy. 
GRIMES, Minn., 86 N. W. Rep. 449. 

16. CRIMINAL Law — White-Capping — Threatening 
Letter.—Where an indictment for white-capping 
charged that defendant, on April 9, 1900, sent to com- 
Pplainant a letter containing a drawing ofa coffin, a 
body suspended by the neck, and the words, “Jim 
Owens went to Hell June 20th, 1900,” the intention to 
convey the idea that complainant would be hung June 
20th was sufficiently plain so that it was not necessary 
for the indictment to contain an innuendo averment.— 
DUNN V. STATE, Tex., 638. W. Rep. 571. 

17. DEATH BY WRONGFUL ACT — Damages—Negli- 
gence.—The damages recoverable for death by a 
wrongful act are limited by statute tothe amount of 
*“‘pecupiary injuries’? sustained by the persons for 
whose benefit the action is brought. They must be 
estimated according to reasonable probabilities,—as 
well those which tend to make the pecuniary injury 
less asthose which tend tv increase it.—CONLEY v. 
MAINE CENT. R. Co., Me., 49 Atl. Rep. 668. 


18. DEEDS — Defeasible Fee—‘‘Dying Without Chil- 
dren.”—Where a father conveyed land to his daugh- 
ter, providing in the deed that, in case of her death 
“without children’ before he should die, the land 
should revert to him, and that if she died after his 
death “without issue” the title should vest in his 
grandson,the fee did not become absolute upon the 
birth of achildtothe daughter, but was still subject 
to be defeated by her death at any time without leav 
ing children.—CALMES V. JONES, Ky., 63S. W. Rep. 583. 


19. DEED—Unopened Street as Boundary — Adverse 
Posession.—The grantee in a deed describing the prop- 
erty as bounded by the line of a street, which at the 
time is platted, but unopened, takes an easement only 
over the bed of the unopened street, and enters into 
possession by privity with the original owner, and in 
subservience to his title, so that adverse possession 
cannot commence till the privity is broken by some 
unequivocal act.—COLE v. CITY OF PHILADELPHIA, 
Pa., 49 Atl. Rep. 308. 

20. EMINENT DOMAIN—Assessment of Damages—Re- 
view.—Under chapter 88, Gen. Laws 1897, the report of 
the appraisers appointed by the district court to as- 
sess damages caused by the erection of a dam atthe 
outlet of Lake Minnetonka, when confirmed by the 
district court, must be regarded as final, unless it be 
apparent that some erroneous principle of law had 
been pursued in the reception of evidence or by the 
award ofthe board of appraisers to the injury of the 





petitioners.—IN RE MINNETONKA DaM, Minn., 86 N. 
W. Rep. 455. 

21. EVIDENCE—Boundaries—Parol— Declarations of 
Grantor.—Where a deed to real estate is delivered 
elsewhere than on the land, evidence of the grantee 
that he was taken on the land by the grantor a few 
days later, and the boundaries pointed out by the lat- 
ter, is incompetent to prove a disputed boundary, in a 
suit between the grantee and a third person, unless 
the grantor,is dead.—O’CONNELL V. Cox, Mass.,60N. 
E. Rep. 580. 

22, EXECUTION—Sale—Notice of Secret Trust.—One 
purchasing at execution sale against B under judg- 
ment which was a lien on the land prior to B.’s deed 
to K takes the land discharged of any secret trust, K 
having given notice at the sale merely that he was the 
absolute owner of the land, and that B. had no interest 
therein.—DEWATEBS v. KUHNLE, Pa., 49 Atl. Rep. 264. 

23. EXECUTORS AND ADMINISTRATORS—Claim Against 
Estate—Contract for Board.—Where a father agrees to 
pay hisson so much a week for board, the fact that 
the father afterwards changed his mind, and decided 
to leave certain property to the son, does not authbor- 
ize the latter to recover from the father’s estate the 
reasonable value of the board, but the recovery is 
limited to the agreed price.—LAIRD V. LAIRD, Mich., 
86 N. W. Rep. 436. 

24. EXECUTORS AND ADMINISTRATORS—Right of Ad- 
ministrator to Sell Real Estate.—Upon appeal from a 
judgment for the sale of land to pay the debts of a de- 
ceased person, it will be presumed, in the absence of 
the evidence, that it showed the want of personal 
property, and that it was necessary to sell the real 
estate.—SEIBERT V. BLOOMFIELD, Ky., 68 8. W. Rep. 
584. 

25, FORBERAANCE—Oonsideration.—Where plaintiffs 
were about to institute suit to subject the property of 
M their co-obligor in a note, who had removed from 
the state, tothe payment of his one-sixth part of the 
debt, and defendant induced them to forego that pur- 
pose by executing a bond binding himself ‘tas surety” 
for M “for one.sixth of said note, and no more,” there 
was a sufficient consideration for the bond, as for- 
bearance to enforce legal rights is a good and valu- 
able consideration.—HOWARD Vv. LAWRENCE, Ky., 68 S. 
W. Rep. 589. 

26. FOREIGN CORPORATIONS—Internal Management— 
Jurisdiction.—The court will not take jurisdiction of 
matters relating to the internal management of a for- 
eign corporation on a dispute between it and one or 
more of its stockholders.—MADDEN V. PENN ELECTRIO 
LignrT Co., Pa., 49 Atl. Rep. 296. 


27. FRAUDULENT CONVEYANCES — Sale of Stock—Stat- 
ute—Fraud.—A failureto comply with Acts 1900, ch. 
579, providing thatthe sale ofall orany portion ofa 
stock of merchandise in other than the regular course 
of business will be presumed to be fraudulent unless 
the seller and purchaser makes an inventory of the 
goods before the sale, and unless the purchaser makes 
inquiry asto creditors of the seller, and gives them 
notice of the contemplated sale, is not conclusive evi- 
dence of fraud, but only creates a presumption 

‘thereof, which the purchaser must rebut.—HART v. 
Dean, Md., 49 Atl. Rep. 661. 

28. GARNISHMENT—Written Disclosures—Oral Exam- 
ination.—Where the written disclosures of a garnished 
insurance company denied liability on a policy held 
by the principal defendant, but on these being stricken 
from the files, and garnishee’s agent subjected to oral 
examination, it appeared that the company admitted 
partial HMability on the policy, the disclosures were 
sufficient to make garnishee liable to plaintiff for pay- 
ing the principal defendant in full.—GRENNELL v. 
NIAGARA FIRE Ins. CO., Mich., 86 N. W. Rep. 435. 

29. HigHwaYs—Liability of Counsel—Authority of 
Commissioners.—A county not being required to open 
another highway while it is erecting a new bridge on 
the site of an old one, itis not liable for injuries re- 
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ceived from defects in a temporary way opened by 
commissioners around a bridge which they are re- 
building.—BREWER V. SULLIVAN CoO., Pa., 49 Atl. Rep. 
259. 

30. HUSBAND AND WIFE — Abandonment—Duty of 
Wife tv Accept—Husband’s Residence.—If the hus- 
band procures a residence suitable to his situation in 
life, andin good faith will take the wife there and 
treat her as a husband ought to, the allowance of ali- 
mony for maintenance made should cease, as it is the 
duty of the wife to accept such residence asthe hus- 
band may, without unwarranted parsimony select.— 
CLUBB V. CLUBB, Ky., 63 S. W. Rep. 587. 

31. INSURANCE — Reformation of Policy—Election of 
Remedy.—The reversal of a judgment in favor of 
Plaintiff upon a policy of fire insurance on the ground 
that the policy as written did not embrace the prop- 
erty destroyed, leaves the case as if there had been 
no judgment, and plaintiff may then amend his peti- 
tion, and seek a reformation of the policy on the 
ground of mistake, so as to make it includethe de- 
stroyed property, as the mere assertion of a claim on 
the policy as written onthe ground thatit already 
embraced the property was not a conclusive election 
of remedy so as to preclude plaintiff from seeking re- 
lief on the ground of mistake.—HILLERICH V. FRANK- 
LIN INS. CO. OF PENNSYLVANIA, Ky., 63S. W. Rep. 592. 


32. INSURANCE COMPANIES— Deposits with Insurance 
Superintendent — Insolvency.—Where securities have 
been deposited with the superintendent of insurance 
by aninsurance company, to be held by such super- 
intendent in trust for the benefit and protection of, 
and as security for, the policy holders of such com- 
pany, the assignee of such company, under our insolv- 
ent laws, cannot recover such securities from such 
superintendent without first showing that such com- 
pany is no longer liable to any of its policy holders.— 
STATE V. MATTHEWS, Ohio, 60 N. E. Rep. 605. 

33. JUDGMENT— Res Judicata.—A judgment enforcing 
a mortgage lien is a bar to an action by the mortgagor 
against attorneys who procured the execution of the 
mortgage onthe ground of misrepresentations made 
by them whereby she was induced to execute the mort- 
gage,as the fact that such misrepresentations were 
made would have been a complete defense to the ac- 
tion to enforce the mortgage.—SHAW V. MILBY’S EXR., 
Ky., 63 S. W. Rep. 576. 

34. LIBEL AND SLANDER — Information — Evidence.— 
Where defendant was charged with having published 
a libelous pamphlet, evidence that certain witnesses 
had seen the pamphlet was not inadmissible because 
the pamphlet they had seen was not the identical 
copy the publication of which was charged in the in- 
formation.—LOCKARD V. STATE, Tex., 63S. W. Rep. 566. 


35. Lire INSURANCE — Beneficiary.—Where applica- 
tion for life insurance names a beneficiary, the insurer 
has no power to pay the insurance to another, under 
its agreement in the policy to pay to the person or per- 
sons designated in a condition thereof, providing, 
“The production by the company of this policy, and 
of a receipt for the sum assured, signed by any person 
furnishing proof satisfactory to the company that he 
or she isthe beneficiary, or an executor or adminis-, 
trator, husband or wife, or relative, or connection by 
marriage, of the assured, shall be conclusive evidence 
that such sum has been paid to, and received by, the 
person or persons lawfully entitled to the same.’’--Mc- 
NALLY V. METROPOLITAN LIFE INS. CO., Pa., 49 Atl. 
Rep. 299. 

36. MASTER AND SERVANT — Assault by Employee— 
Employer’s Liability.—Testimony that,as an intend- 
ing passenger was inthe act of entering acar, the 
conductor caught hold of him, saying, ‘Stay off till 
the people get out,” is evidence that what the con- 
ductor did was not only in the course of his employ- 
ment, butin the supposed performance of his duty in 
the orderly management of the passengers leaving 
and entering the train,so as to make his employer 
liable for any unnecessary violence used by him in so 





doing.—MCFaRLAN V. PENNSYLVANIA R. Co., Pa., 49 
Atl. Rep. 270. 

37. MECHANICS’ LIENS—Written Contract—Specifying 
Time.—Under Mechanics’ Lien Law 1895, § 6, providing 
that no lien shall be had for work done or materials 
furnished where the time stipulated forthe comple- 
tion of the work or furnishing the materials is beyond 
three years from the date of the contract, where a 
written contract for furnishing materials fixes no time 
for their delivery or for payment the party furnishing 
them can have no lien therefor, though they are fur- 
nished within a year fromthe date of the contract.— 
KELLEY V. NORTHERN TRUST CO.,Ill., 60N. E. Rep. 
585. . 


388. MUNICIPAL CORPORATIONS — Annexed Territory— 
Taxation—Liability.—Acts Assem. 1888, ch. 98, § 19 
(Annexation Act), provided that until the year 1900 
the rate of taxation on all landed property or certain 
territory annexed to Baltimore should not exceed the 
rate for Baltimore county ; that from and after 1900 the 
property, real and personal, in said territory, should 
be liable to taxation as similar property within the 
other wards of the city; provided, that after the year 
1900 the Baltimore county rate of taxation for the year 
1887 should not be increased, for city purposes, ‘‘on 
any landed property within the said territory until 
avenues, streets or alleys shall have been opened and 
constructed through the same.” Held, that property 
fronting ona turnpike road within said annexed ter- 
ritory, and between two streets, and on which stood 
some 24 bouses, was no longer rural “landed’’ prop- 
erty, within the proviso, but city property, and tax- 
able as such.—_GOEBEL V. MAYOR, ETC. OF BALTIMORE, 
Md., 49 Atl. Rep. 649. 


39. MUNICIPAL CORPORATIONS—Defective Sidewalk— 
Notice.—A city is not liable for injury from a defective 
sidewalk, it not having had actual notice ofthe de- 
fect, and there being no evidence from which con- 
structive notice could be inferred, the sidewalk hav- 
ing been repaired 18 days before the accident, and 
there being no evidence as to when it again got out of 
repair.—ROGERS V. CITY OF WILLIAMSPORT, Pa., 49 At). 
Rep. 293. 

40. NEGLIGENCE — Accidental Occurrence.—Action- 
able negligence may spring from the careless per- 
formance ofa legal duty, or from a total neglect and 
disregard of such duty, but itcan never be cousist- 
ently predicated of a purely accidental occurrence.— 
FIDELITY & CASUALTY CO. Vv. CuTTS, Me., 49 Atl. Rep. 
673. 

41. NEW TRIAL—Excessive Damages—Defamation of 
Character.—Held, inthe case at bar, which was an 
action for defamation of character, that there is noth- 
ing inthe evidence which shows, upon comparison of 
the same with the verdict, thatthe amount thereof 
(9650) was at all excessive, or that it was arrived at 
through passion or prejudice on the part of the jury; 
and held, further, for this reason, that the court be- 
low was not justified in reducing the verdict to the 
sum of $100.—BLUME v. SCHEER, Minn.,86N. W. Rep. 
446. 

42. NUISANCE — Powder Magazine.—A powder maga- 
zine located near the shaft of acolliery, and originally 
not in a residence locality, but around which the 
population had settled, and of which complaint had 
not been made during its 30 years of existence, and in 
which explosives were kept only for use in the mine, 
and in small quantities, is not a nuisance, so as to ren- 
der its owners liable for an injury to one living near 
by explosion caused by lightning.—TUCKASHINSEY V. 
LBHIGH & W. COAL CO., Pa., 49 Atl. Rep. 308. 

43. OFFICERS — Sergeant of Police — Salary.—The 
salary annexed to a public office is incident to the title 
to the office, and not toits occupation and exercise, 
nor tothe usurpation or colorable possession of it. 
On the conditions shown here, there is no merit in the 
claim that the plaintiff cannot recover because there 
was a de facto officer to whom the salary was paid dur- 
ing the period of time—about three months—between 
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the day of his attempted dismissal and the day of his 
reinstatement.—LARSON V. CITY OF ST. PAUL, Minn., 86 
N. W. Rep. 459. 

44. ORDINANCE—Violation—Complaint—Open Drunk- 
enness.—By Gen. St. 1894, § 1224, village councils are 
authorized “to order and establish all such ordinances 
and by-laws for the government and good order of the 
village, the suppression of vice and immorality, the 
prevention of crime,the protection of public and pri- 
vate property,the benefit of trade and commerce and 
the promotion of health, not inconsistent with the 
constitution and laws of the United States or of this 
state, as they shall deem expedient.” Held that, un- 
der this general welcome Clause, councils are author- 
ized and empowered to enact ordinances to punish 
open and notorious drunkenness.—VILLAGE OF FAIR- 
MONT V. MEYER, Minn., 86 N. W. Rep. 457. 

45. PARTNERSHIP — Action of Settlement.—Though 
the pleadings in an action for a settlement of several 
different partnerships were defective, yet, as the par- 
ties united in praying a reference to the commissioner 
to settle the accounts of the partnerships,the court 
will disregard the defects in the pleadings on both 
sides, and treat the case as an agreed case for a settle- 
ment.—MCCOMBS V. MATNEY, Ky ,63 8. W. Rep. 578. 


46. PLEADING AND PRACTICE—Mortgage—Foreclosure 
—Validity.—Where the answer of one defendant in a 
mortgage foreclosure suit, alleging ownership of the 
mortgage, and asking its foreclosure, is defective, in 
failing to allege the execution of the mortgage, such 
defect is cured by allegations of its execution inthe 
complaint.—HANSEN v. WAGNER, Cal., 65 Pac. Rep. 142. 


47. RAILROADS—Engineer—Death—Contributory Neg- 
ligence.—An engineer and conductor both received or- 
ders to take a side track, where there was no telegraph 
station, and wait until three sections of a train had 
passed. The conductor and brakeman went to sleep, 
and in about an hour ard a half the conductor, on 
awakening, saw the second section pass, which he 
mistook for the third, and sent the brakeman forward 
with orders to the engineerto pull out. The brake- 
man found the fireman asleep, and the engineer looked 
as if he had just awakened. The train was pulled onto 
the main track and collided with section 3, resulting in 
the engineer’s death. Held, that the engineer was 
guilty of contributory negligence as a matter of law.— 
GaLvEsTon, H. & 8. A. Ry. Co. v. Brown, Tex., 65 Pac. 
Rep. 305. 

48. KAILROADS—Fire Set by Locomotive.—In an 
action against a railroad company for negligently 
scattering fire by which property adjoining its tracks 
was destroyed, itis necessary to go further than to 
show a mere possibility or conjecture that such fire 
was scattered by one of its engines, to require the sub- 
mission of that issue to a jury under section 2700, Gen. 
St. 1894.—MINNEAPOLIS SASH & DOOR CO. v. GREAT 
NORTHERN Ry. Co., Minn., 86 N.W. Rep. 451. 


49. RAILROADS—Foreclosure Proceedings—Preferen- 
tlal Debts.—To entitle a general unsecured creditor of 
an insolvent railroad company, whose property has 
been placed in the hands of a receiver in foreclosure 
proceedings, to preferential payment over the mort 
gage creditors, it must beshown: First, that the de- 
mand is not a debt created upon the personal credit of 
the company, but a current operating expense in- 
curred to maintain its property asa going concern 
and its railroad in condition to be used with reasona- 
ble safety for the transportation of persons and prop- 
erty, and with the expectation of the parties that it 
was to be met out of the current receipts of the com- 
pany; and, second, that there are net or current earn. 
ings in the hands of the receiver applicable to the pay- 
ment of such debts of the income, or that there has 
been a diversion of the current earnings, either before 
or since the receivership, which the mortgagees 
should equitably restore.—RHODE ISLAND LOCOMOTIVE 
WoRKS V. CONTINENTAL TausT Co., U. 8. C. C. of App. 
Sixth Circuit, 108 Fed. Rep. 5. 





50. RAILROADS—Negligence — Evidence—Admissibil- 
ity.—Where the receiver of a street railroad defends an 
action for the negligent killing of an alleged passen- 
ger on the ground that she was not a passenger on the 
car, and did not receive any injuries through defend- 
ant’s negligence, the clothing worn by deceased at the 
time of the accident is admissible for the purpose of 
her identification, and as tending to show the nature 
and extent of her injuries.—BaGGs v. MARTIN, U. 8. C. 
C. of App., Eighth Circuit, 108 Fed. Rep. 33. 


51. RAILROADS—Negligence—Speed. — Where, in an 
action for an accident at a public crossing, negligenee 
of defendant is charged in operating its train ata great 
and unlawful rate of speed, the court, if requested, 
should charge that, inthe absence of a statute or or- 
dinance prescribing the rate of speed at which the 
train may run, it is a question of fact for the jury to 
determine whether or not, under any circumstances, 
the speed of the train was negligence.—MIssouR!, K. 
& T. Ry. Co. v. MELUGIN, Tex., 63S. W. Rep. 338, 

52. Res ADJUDICATA—Record—Former Action—Plead- 
ing.—Where plaintiff sued defendant for the loss of a 
horse, and alleged that its death was occasioned by 
the defective condition of defendant’s fence, and judg- 
ment was rendered in favor of defendant at the close 
of plaintiff’s testimony on the ground that plaintiff had 
knowledge of the condition of the fence, the judg- 
ment was on the merits, and constituted a bar to a sub- 
sequent action.—BARTELDT V. SEEHORN, Wash., 65 Pec. 
Rep. 185. 

653. RIGHT OF War—Prescription—Statute of Limita 
tions—Computation—Civil War.—Const. 1870, provid- 
ing thatthetime elapsing between May 6, 1861, and 
January 1, 1867, shall hot be computed in any case 
affected by the statute of limitations, has no applica- 
tion toaclaim ofaright of way by 20 years’ user un- 
der claim of right, asthe reason of such provision 
was that the courts were closed during such period so 
that a right could not have been asserted therein, and 
the right to stoptbe running ofthe prescription on 
the right of way might have been asserted independ- 
ently of any action in the courts, by merely objecting - 
to, or obstructing the way.— JACKSON v. Copy, Tenn. 
63 S. W. Rep. 302. 

54. PAYMENT NOT IN MONEY—Sales.—W here the pay- 
ment for goods sold under a special contract is in 
something other than money, the seller, who has 
performed his contract, cannot sue on the common 
counts, but must declare on the contract.—Pusgy & 
JONES CO. Vv. DODGE, Del. ,49 Atl. Rep. 248. 

55- SCHOOL _BOARD—UContract—School Building—Au- 
thority.—An action could not be maintained against a 
school board for failure to permit plaintiff to fulfilla 
contract to furnish materials for a schoo] house with- 
out showing that the board was authorized by the city 
to construct the building, orto use any ofthe funds 
received or receivable from the city for that purpose, 
orto appropriate any state funds to that end.—PECcK 
SMEAD CO. v. CITY OF SHERMAN, Tex., 63 8S. W. Rep. 
340. 


56. SHERIFFs—Agreement with Deputy.—Under an 
agreement between a sheriff and deputy for certain 
years, by whieh the territory of the country was 
divided between them, each party to account for the 
taxes in his part and to be entitled to the fees earned 
in that part, the deputy is chargeable with uncollected 
taxes in his territory, as he should, if they were not 
collectible, have presented them to the county court 
for exoneration or as delinquent, and received credit 
therefor.—BaLgE v. MUDD, Ky.,63S8. W. Rep. 451. 

57. SHIPPING—Cargo Damage—Seaworthiness.—The 
chain locker of a steamship, which extended from the 
bottom to the main deck, was not water-tight, and 
during @ voyage across the North Atlantic in winter 
sea water entered through the chain pipes, and dam- 
aged sugar which was stowed next the locker, with- 
out dunnage properly laid to protect it against leak- 
age. The ends of the pipes on the forecastle deck bad 
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been stopped or covered atthe beginning of the voy- 
age, but not sufficiently to withstand the action of the 
seas which broke over such deck, although the 
weather was no worse than should reasonably have 
been anticipated at that season ofthe year. Held, 
that the ship was liable forthe injury to the cargo.— 
THE PaLMas, U.S. C.C of App., First Circuit, 108 Fed. 
Rep. 87. 

58. TAXATION— Assessments — Board of Equalization 
—Limited Jurisdiction.—The board of equalization 
acting on assessments is a tribunal of limited and in- 
ferlor powers, and hence its jurisdiction must affirm- 
atively appear on the record of its proceedings.—Cop- 
PER QUEEN CONSOL. MIN. CO. V. BOARD OF EQUALIZA- 
TION OF COCHISE Co., Ariz., 65 Pac. Rep. 149. 


59. TAXATION—Assessment to Decedent—Tax Sale.— 
Harriet J. Morrill, of Boston, the owner in her lifetime 
of the real estate in question, died in 1889. The real 
estate had been assessed to her up to the time of her 
death. Afterwards, in 1890 and 1891, the assessors 
continued to assess taxes on this real estate to 
Harriett J. Morrill as a non-resident owner. For 
non-payment of these taxes the property was sold at 
tax sale. The defendant is the grantee of the pur- 
chaser at the tax sale. The complainant is the devisee 
of Harriett J. Morrill.—MORRILL v. LOVETT, Me., 49 
Atl. Rep. 666. 


60. TAXaTION—Mortgage.—When a mortgage was 
assigned by the owner thereof to another, who held 
certain notes ofthe assignor, as collateral security 
for the payment of the notes, the mortgage was tax- 
able as the personal property of the assignor, so long 
asthe note remains unpaid, and the mortgage con- 
tinued to be held as security for their payment.— 
STATE Vv. HOWELL TP., N. J., 49 Atl. Rep. 675. 


61. TAXATION—Validity of Levy — Irregular Meeting 
of Board of Trustees.—A levy made by the board of 
trustees of a town of the sixth class, at a special ses- 
sion called by the clerk of the board atthe place of 
business of one its members, which was not the usual 
meeting place, was void.—TOWN OF SPRINGFIELD v. 
PEOPLE’S DEPOSIT Bank, Ky., 63S. W. Rep. 271. 


62. TELEPHONE COMPANIES— Construction of Line 
Along Turnpike.— A telephone company incorporated 
under the general corporation act of April 29, 1874, and 
its supplements,is a telegraph company and aturnpike 
is a highway, within section 33 thereof, providing that 
a telegraph company incorporated thereunder may 
construct its tine along any highway. — PEOPLE’s 
TELEPHONE & TELEGRAPH CO. V. PRESIDENT, ETC. OF 
BERKS & D. TURNPIKE ROAD, Pa., 49 Atl. Rep. 284. 


63. TENANTS IN COMMON—Severence of Mineral and 
Surface Rights.—The owner of mineral rights, under a 
reservation ina deed ofthe surface of the lands, is 
not a tenant in common or joint owner with the owner 
of the surface, so that either can buy the estate of the 
other at tax sale.—HUTCHISON v. KLINE, Pa., 49 Atl. 
Rep. 312. 


64. Trespass — Inclosure of Another — Possession— 
Title.—Where defendant purchased land while he 
knew it was in the actual possession of another, who 
had purchased and inclosed it, defendant’s claim of 
title did not justify him in turning his cattle into such 
inclosure without the consent of the one so in posses- 
sion; and a fine for violating the provision of Pen. 
Code, art. 794, prohibiting any person from knowingly 
causing any cattle to go within the inclosure of an- 
other without the consent of the owner, should be sus- 
tained.—BARBER V. STaTE, Tex., 638. W. Rep. 823. 


65. VENDOR and PURCHASER—Oontract by Corre- 
spondence.—A sufficient contract for sale and purchase 
of land may be deduced from correspondence, though 
it does not contain an express acceptance of terms by 
the purchaser, and agreement to pay; the seller 
several times averring a contract, and the purchaser 
never denying it, but many times tacitly and several 
times admitting it, and merely asserting as cause of 





postponement of perfomance the lack of ready funds. 
—HAINES Vv. DEARBORN, Pa., 49 Atl. Rep. 319. 

66. VENDOR AND PURCHASER — Contract of Sale—Im- 
plied Warranty.—Where a vendee, on entering into a 
written contract for the sale of real estate, knows that 
there isa squatter in possession of a portion of the 
property, and the written contract does not refer 
thereto, or to the character of the vendor’s titie, there 
is no implied contract} to furnish a good and market- 
able title as against such squatter.—LEONARD Vv. 
WoopkroFfF, Utah, 65 Pac. Rep. 199. 


67. WATERS AND WATER CoURSES—Navigable Waters 
—Negligent Operation of Drawbridge.—The owner of 
a drawbridge across a navigable channel in the Dul- 
uth-Superior harbor heid liable in damages for injury 
to a barge in tow,on the ground thatthe bridge ten- 
der negligently failedto give the signal to warn the 
approacbing tug and tow of an obstruction which pre- 
vented the opening of the draw untilit was too late 
for the barge to stop, in consequence of which she 
came in collision with the draw.—HARTLEY V. AMER- 
ICAN STEEL-BARGE Co., U. 8. C. C. of App., Eighth Cir- 
cuit, 108 Fed. Rep. 97. 


68. WATBRS AND WATER CouRSES—Navigable Waters 
—Obstruction of Channel by Fallen Drawbridge.— 
Where the owner of a bridge over a navigable channel 
negligently permitted the draw of the bridge to im- 
properly obstruct the ahannel, the owner of sea-going 
vessels which, before the creation of the obstruction, 
had sailed with cargoes for points of discharge in the 
channel above the bridge, and of vessels which were 
above the bridge when the obstruction was created, 
may, ifthe vessels were prevented by the obstruction 
from passing up and down the channel when neces- 
sary to doso, maintain suits in admiralty to recover 
damages inthe way of demurrage, regardless of the 
local law.—NEW YORK, ETC. R. CO. Vv. PISCATAQUA 
Nav. Co., U.S. C.C. of App , First Circuit, 108 Fed. 
Rep. 92. 

69. WILLS—Beneficiaries—Adopted Child.—Under a 
will giving a fund in trust to pay the Income to testa- 
tor’s son for life,and on his death the principal to 
such persons as would be entitled thereto ifhe sur- 
vived his wife and died inestate seised and possessed 
thereof, and in such shares as such persons would in 
such case be entitled to by law,the rights ofa child 
adopted by the son long after testator’s death are to 
be determined according to the law at the timeof 
the son’s death.—IN RE KOHLER’S ESTATE, l’a., 49 Atl. 
Rep. 286. 

70- Wi1LLs—Devisee Dying Before Testator.—Where 
testator devised land to his son A subject to his pay- 
ment of legacies, with a provision that, if A’ did not 
desire to take the land and pay the legacies, then C 
should take it, and pay the legacies, and a certain 
amountto A, andA died before testator, but leaving 
issue surviving him, and indicated no desire to have 
the devise transferred to C,and testator intimated 
no purpose to change the will, the issue of A takes 
the land subject to the payment of the bequests.— 
BLACKWELL V. SCOUTEN, Pa., 49 Atl. Rep. 261. 

71. WiLts—Devise to Testatrix’s Children—Vested 
Interest.—Where a fund was devised to a trustee, the 
income to be paid testatrix’s children, they tooka 
vested interest as tenants in common, and notas a 
class with right of survivorship, and hence the estate 
of a deceased child was entitled to share in the in- 
come accruing after such child’s death.—STANWOOD Vv. 
STANWOOD, Mass., 60 N. E. Rep. 584. 

72. WiL~ts—Undue Influence.—Undue influence, 
inducing a woman enthusiastic in church work, and 
who had no relations nearer than nephews, with 
whom she had little acquaintance, to leave the bulk 
of her property to the missionary and educational 
societies of her church, cannot be inferred from the 
fact that the ministers of the church had influence 
with her, and knew in advance of her purpose, no 
suggestion or encouragement by them being shown.— 
APPEAL OF COLNELIUS, Pa., 49 Atl. Rop. 281° 





